IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2720

JOSEPH BENNARD NI CHOLS,

Peti ti oner- Appel | ee,
Cr oss- Appel | ant ,

vVer sus
WAYNE SCOTT, Director, Texas
Departnent of Crim nal Justice,

| nstitutional D vision,

Respondent - Appel | ant,
Cr oss- Appel | ee.

Appeals fromthe United States District Court for the
Sout hern District of Texas

Novenber 20, 1995
Bef ore GARWOOD, JONES and EM LIO M GARZA, Circuit Judges.
GARWOOD, Circuit Judge:

Petitioner-appellee, cross-appellant Joseph Bennard N chols
(Nichols) was convicted of capital nurder and sentenced to death.
After exhausting his Texas state court renedies, N chols sought a
wit of habeas corpus in the district court below and the court
granted relief. Respondent-appellant (Respondent), the director of
the Texas Departnent of Crimnal Justice, now appeals to this

Court. Ni chols cross-appeals the district court’s denial of



certain of the remainder of his clains. W affirmin part and
reverse the district court’s grant of habeas corpus relief.
Facts and Proceedi ngs Bel ow

About 9:00 a.m on the norning of Cctober 13, 1980, N chols,
Willie Ray Wlliams (WIllians), Charlotte Parker (Parker), and
Evel yn Harvey (Harvey) drove to a spot in front of an apartnent
bui | di ng near Joseph’s Delicatessen and G ocery i n Houston, Texas.
Ni chols and WIllians nutually intended to rob this establishnent,
Ni chol s having suggested it as a target. WIllians was arned with
a .380 sem-automatic pistol; N chols had a snub-nosed .38
revol ver. Parker parked the car and Nichols and WIIlians got out
and entered the deli. After entering, N chols and Wllians first
went to the back of the store, and then approached the counter
Ni chol s got a corndog. WIlIlians set a quart of beer on the counter
near the cash register. Behind the counter was deli enployee
Cl aude Shaffer, Jr. (Shaffer). N chols, and then WIIlians, each
drew their respective pistols and pointed them at Shaffer.

When Shaffer saw t he guns he began to bend over or squat down.
Ni chol s then said sonething to the effect of “don’t go for the gun”

or “don’t be doing it. Nichols then shot at Shaffer, and
i medi ately thereafter Wllians pulled the trigger on his gun, but

it is unclear whether it then discharged.! Shaffer then either

. Ni chol s’ statenent (Nichols did not testify) says “we”—-he and
Wl lianms—then shot at Shaffer. N chols’ and WIlianms’ statenents
were given Cctober 17, 1980, after their arrests earlier that day.
WIllians’ statenent nentions only Ni chols shooting at this tine.
W

Iliams’ testinony at Nichols’ trial is that Nichols drew his gun
first, that Wllians then drew his, each pointing themat Shaffer;
that Nichols fired his gun; that Wllianms then pulled the trigger
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fell or squatted down behind the counter. Nichols and WIIlians ran
to the door. N chols exited. WIlians either exited or partially

exited and then, according to his testinony at N chols’ trial

on his gun, but nothing happened and it did not discharge
(WIllianms’ testinony at his own trial does not nention his pulling
the trigger on his gun at this tine). Wllians testified at
Nichols’ trial that Nichols fired only once and that “he [ Ni chol s]
was aimng at the man [Shaffer]” and “wasn’t aimng it behind him
or sonewhere else or aimng it at the floor or anything” but “was
aimng at that man.” However, WIllians testified that he thought
Ni chol s m ssed Shaffer because Shaffer, who was squatting, did not
go down and WIlIlians saw no bl ood.

C ndy Johnson (Johnson), one of the two other deli enpl oyees
then on duty, testified that at this time N chols shot first, but
that Wllians also then shot, and that in all three, or possibly
two, shots were fired at that tine. She said that after these
shots Shaffer coll apsed and there was bl ood on his head.

Janes Rivera (R vera), standing at a nearby bus stop, saw
Ni chols and WIllians enter the deli, shortly thereafter heard two
or three noises |ike “backfires,” turned, and then saw N chol s and
Wl lianms run out of the deli

Ni chol s’ statenent says “W pul |l ed our guns on the dude behi nd
the cash register and told himto put the noney in the sak [sic].
The man behind the counter started bendi ng over behind the counter
: and then he cane up with a pistol . . . so we reacted and
shot .” WIllians’ testinony at N chols’ trial was that after
Ni chols and he pulled their guns on Shaffer, Shaffer bent down and
cane up with a gun fromunder the counter, pointed it at WIlIlians,
wher eupon Nichol s fired; Shaffer, accordingto WIllianms’ testinony,
never fired (and there is no evidence that he did). At his own
trial, Wllianms testified that “before he [Shaffer] got it [the
gun] all the way up, Joe [N chols] fired” and then Shaffer “went
down” in “a squatting position.” Johnson testified that she was
wat ching Shaffer, who was |ooking at her, after N chols and
WIllianms had pointed their guns at him and that Shaffer never
touched a gun and did not reach for a gun; she admtted, however,
that in an earlier sworn statenent she had said that after “one of
the nen pulled a gun” Shaffer, who kept a gun under the counter,
“reached for his gun and both of the black nen shot O aude.” O her
evi dence showed that the gun, a .45 sem -automatic pistol, bel onged
to another deli enployee, and was found just after the robbery in
its accustoned place on a shelf under the counter, with a fully-
| oaded clip in the handle but no shell in the chanber; there were
no fingerprintsonit (WIllianms testified that when he went back in
and got the cash box, he | ooked for Shaffer’s gun but did not see
it). No .45 caliber fired bullets or enpty shell casings were
f ound.



turned and fired once at Shaffer, who was still squatting behind
the counter. WIlians testified that Shaffer fell back, that he
(WIllianms) went behind the counter to Shaffer, turned him over
grabbed the deli’s cash box, and ran out of the deli, carrying his
gun and the cash box.? He was picked up by Parker and Harvey, got
into the car wth them and they drove around the side of the del
bui | di ng where they saw Ni chols, who then got in the car with t hem
Harvey testified that N chols told them “he had shot the man” and
“he thought he shot himin the chest,” and that WIllians said he
had run back into the deli and shot the man. Parker testified that
Ni chols said “I think I hit himin the chest,” and that WIIians
said “he [WIllians] shot the man in the shoulder.”® A few days
|ater, WIllians, N chols, Parker, and Harvey were arrested.

The testinony of the Harris County Medical Exam ner, Dr.
Espi nol a, established wi thout contradiction that Shaffer died from
a single gunshot wound that entered his “left upper back about
seven and three fourths [inches] to the left of the mdline and

three and one half inches below the top of the shoulder” and

2 At his trial Wllianms testified that when he and N chols ran
into each other exiting the deli: “I attenpted to go out the door,
com ng behind Joe [Nichols], and he [Nichols] turned to ne and said
shoot —shoot.” WIIlians, being then asked “And what did you do,
sir?”, replied “I just turned and shot.”

3 Rivera (see note 1, supra) testified that after he saw
Nichols and WIllianms run out of the deli, WIllians then, gun in
hand, just in front of the deli door, “looked |like he raised his
hand and ained the gun at ne”; Rivera turned away in fright, and
when he | ooked back both Nichols and WIIlianms were gone; he then
heard another shot and saw WIllianms run out of the deli with “a
strong box” in his hand; WIIlians dropped the box, picked it up,
and ran off.



exitedsQwi t hout hitting any bones or “hard objects” within the
bodysQ"on the right side of the chest, 18 and one half inches from
the right of the mdline and 11 inches below the top of the
shoul der.” The wound would have caused “alnost inmmediate
disability” or “collapse.” Shaffer also had a superficial two and
a quarter inch slanting laceration on the right side of his head,
whi ch was “consistent with a grazing type of gunshot wound” and
“could al so be consistent wwth a person that hit their head on the
corner of an object or anything like that in a fall.” The head
wound was not disabling. No bullet or bullet fragnment was found in
or on Shaffer’s body. Two enpty .380 cartridge cases—ej ected from
WIllians’ pistol—were found in the deli, as was al so a whole .380
brass-jacketed projectile or bullet, which had been fired from
WIllians’ weapon. A whole, unfired .380 brass-jacketed bullet and
cartridge (wth firing pin indentation on the cartridge rim was
found just outside the deli door. Lead bullet fragnments were found
on the inside of the deli door and near there on the floor along
with brass jacket fragnents. Also found in the deli—+n a stack of
com ¢ books behind the counter—was a whole |lead bullet that had
been fired from a .38-caliber weapon. This was a revol ver-type
bul l et that had never been jacketed.*

In January 1981, WIllians pleaded guilty to a charge of

4 Ni chol s’ gun was apparently never recovered. His statenent
says that after the robbery and before his arrest he had given it
back to the individual —nei ther whose nane nor address he knew—from
whom he had borrowed it.



capital nurder of Shaffer,® and, accordingly, the trial court
directed the jury to return a verdict of guilty at the
guilt/innocence phase of his trial. As evidence of his guilt, the
state presented WIllians® witten confession, as well as the
testi nony of several witnesses including Dr. Espinola. Pursuant to
the court’s direction, the jury returned a verdict of gquilty. At
t he subsequent puni shnent phase of WIllians’ trial, the defense
presented WIllians’ testinony and the testinony of five w tnesses
concerning Wl lianms’ nonviolent character. The defense al so call ed
Ni chol s during the puni shnment phase, but Ni chols asserted his Fifth
Amendnent privilege and declined to testify. The puni shnment charge
i ncluded no instruction respecting the law of parties. The jury
returned a verdict at the punishnment phase of Wllians’ trial
answering in the affirmati ve each of the three special issues then

provided for by Tex. Code Crim Proc. art. 37.071(b).® Pursuant to

5 The indictnment alleged that Wllians “did while in the course
of commtting and attenpting to commt the robbery of d aude
Shaffer, Jr., hereafter styled the Conplainant, intentionally cause
the death of the Conplainant by shooting the Conplainant with a
gun.”

6 Article 37.071(b) then provided:

“(b) On conclusion of the presentation of the
evi dence, the court shall submt the follow ng i ssues to
the jury:

(1) whet her the conduct of the defendant that caused
the death of the deceased was conm tted deli berately and
wth the reasonable expectation that the death of the
deceased or another would result;

(2) whether there is a probability that the
defendant would conmt crimnal acts of violence that
woul d constitute a continuing threat to society; and



art. 37.071(e), WIlians was accordingly sentenced to death. His
conviction and sentence were affirnmed on appeal. WIllians v.
State, 674 S.W2d 315 (Tex. Crim App. 1984).

Ni chol s was al so indicted for the capital nmurder of Shaffer.’
In July 1981, Nichols was tried before a jury on his plea of not
guilty. Wllians testified as a defense wtness at the
guilt/innocence stage of this trial, and his testinony was
generally consistent with his prior testinony and statenent.® The
jury charge at the guilt/innocence stage included instructions on

the Texas law of parties.® Based in large part on WIIlians’

(3) if raised by the evidence, whether the conduct
of the defendant in killing the deceased was unreasonabl e
inresponse to the provocation, if any, by the deceased.”

! The indictnent alleged that Nichols “did while in the course
of conmtting and attenpting to conmt robbery, intentionally cause
the death of O aude Shaffer, Jr., hereafter styl ed the Conpl ai nant,
by shooting the Conplainant with a gun.”

8 WIllians' testinony at Nichols' first trial did not, however,
include that referenced in note 2, supra. N chols did not testify
during either phase of the July 1981 trial.

o Texas Penal Code art. 7.01 provides:
“§ 7.01. Parties to Ofenses

(a) Apersoniscrimnally responsible as a party to
an offense if the offense is conmtted by his own
conduct, by the conduct of another for which he is
crimnal responsible, or by both.

(b) Each party to an offense may be charged with
commi ssion of the offense.

(c) All traditional distinctions between acconplices
and principals are abolished by this section, and each

party to an of fense nay be charged and convi cted w t hout
all eging that he acted as a principal or acconplice.”

Tex. Penal Code art. 7.02 provides:
7



testinony, the defense argued that the fatal shot was fired by
Wllianms fromthe deli door when he canme back in and got the cash
box, and that N chols was not guilty under the law of parties
because the planned robbery was over and WIlians was acting
i ndependently. The state argued that Wl lians’ testinony that he
shot Shaffer fromthe door when he cane back in was not worthy of

bel i ef “because he’s got to shoot through the cash register and all

“8§ 7.02. Crimnal Responsibility for Conduct of Another

(a) A person is crimnally responsible for an
of fense commtted by the conduct of another if:

(2) acting with intent to pronote or assist the
comm ssion of the offense, he solicits, encourages,
directs, aids, or attenpts to aid the other person to
commt the offense;

(b) If, inthe attenpt to carry out a conspiracy to
commt one felony, another felony is commtted by one of
the conspirators, all conspirators are guilty of the
felony actually commtted, though having no intent to
commt it, if the offense was commtted in furtherance of
the unl awful purpose and was one that should have been
anticipated as a result of the carrying out of the
conspiracy.”

Texas |law has |long recognized that the law of parties is
applicable to a case and may be properly charged on if raised by
the evidence even if not alleged in the indictnent. Pitts wv.
State, 569 S.W2d 898, 900 (Tex. Crim App. 1978); Crank v. State,
761 S.W2d 328, 351 (Tex. Cim App. 1988); Mntoya v. State, 810
S.wW2d 160, 165 (Tex. Crim App.), cert. denied, 112 S. C. 426
(1991). Indeed, this was the Texas lawwell prior to the enact nent
(in 1973) of arts. 7.01 and 7.02. See Pitts at 900; Frias v
State, 376 S.W2d 764, 765 (Tex. Crim App. 1964) (“‘ The acts which
make the defendant a principal need not be alleged in the
indictnment. A principal offender may be charged directly with the
comm ssion of the offense although it may not have actually been
commtted by him. . ."").



that junk to get here.” The state also argued that N chols told
Harvey that “he shot first, that he shot the man in the chest, in
the chest area, the body, not in the head, not in the leg, not in
the arm but in the chest area, the body. That’s what the
defendant did.” However, the main thrust of the state’s argunent
was that regardless of who fired the fatal shot, and regardl ess of
whet her Wl lianms’ testinmony was credited, N chols was guilty under
the law of parties. The jury returned a verdict finding N chols
guilty of capital nurder. The punishnent stage of the trial then
ensued, testinony was presented by the state and the defense, and
the case was submtted to the jury on the three statutory speci al
i ssues (see note 6, supra). The puni shnment charge included no
instruction on the Ilaw of parties. After considerable
del i beration, the jury foreman announced that the jury had arrived
at a verdict on two of the special issues, and tendered to the
court a verdict formin which the first and third special issues
were each answered “yes,” and the second special issue (future
danger ousness) was not answered. The court ruled the verdict was
i nconpl ete, refused to accept it, and returned the jury for further
deli berations. The jury eventually sent a note stating “the jury
is still unable to reach a verdict on the remaini ng special issue.”
Thereafter, defense counsel noved for a mstrial because the jury
could not reach a verdict. The court explained to N chols
personally that if a mstrial were declared then the matter would
be retried before another jury. After ascertaining that Ni chols

understood and that he personally requested and noved for a



mstrial, the court, on July 31, 1981, called the jury back in
announced that a mstrial had been declared, and formally
di scharged the jury.

The assistant district attorney trying the case thereafter
interviewed sone of the jurors and, as the district court bel ow
found, “learned fromthose jurors that whether or not N chols was
the ‘triggerman’ had caused problens for the jury in considering
the death penalty.” N chols v. Collins, 802 F.Supp. 66, 75 (S.D
Tex. 1992).

In February 1982, Nichols was tried before another jury on the
sane indictnent. GCenerally the sane evidence was presented as at
his first trial in July 1981. The prosecutor was the sane as in
that first trial. In the guilt/innocence phase, WIIlians was
called as a defense witness but clained his Fifth Amendnent
privilege and refused to testify. The defense then put in evidence
WIllianms’ testinobny as given at Nichols' first trial.® At the
cl ose of the evidence on the guilt/innocence stage of the trial,
the trial court extensively instructed the jury on the Texas | aw of
parties (see note 9, supra) such that the jury could, dependi ng on
what else it found, find Nichols guilty as charged either for
personally having fired the fatal shot or for the fatal shot fired
by Wllians, if that was done pursuant to and in furtherance of

their conspiracy to rob the deli and shoul d have been antici pated

10 Ni chols did not testify at either stage of his February 1982
trial.
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by Nichols as a result of carrying out the conspiracy. The
defense argued, as it had at N chols’ first trial, that WIIlians
fired the fatal shot fromthe deli door as he exited and cane back
in, and that this was, in the words of the charge, “the separate
act of WIlie Ray WlIllianms, acting independently,” for which
Ni chol s woul d not be responsible. The state primarily argued that
Nichols fired the fatal shot. But, it also argued extensively, in
the alternative, that even if Wllianms had fired the fatal shot,

Ni chols was guilty of capital nurder under the |aw of parties.?!?

1 The charge also submitted the |esser included offense of
mur der .
12 Thus, for exanple, the prosecutor argued:

“This lawsuit, if you really boil it down, concerns

itself with parties, the |aw of parties given to you in
nunber five and nunber six of this charge. Note that in
parties to be guilty of capital nurder as a party to it,
a defendant does not have to fire the fatal shot that
kill ed sonebody.” (Enphasis added).

The prosecutor further argued:

“The Judge has instructed you to find the defendant
guilty of capital nurder if you believe from the
evi dence, nunber one, that he’ s involved in a conspiracy
to rob, nunmber two, that at the tine of the robbery he
was doing sonething to help or nmnmeke that robbery
successful, that there was a nmnurder and t hat sonebody had
the specific intent to kill sonebody, either Jojo had it
or Wllie had it, either one. It doesn’'t matter. That
the nmurder was done in furtherance of the original plan
of the robbery, to help it in sonme way or to get away,
imedi ate flight therefrom And you nust believe that
this nurder was an of fense that the defendant shoul d have
anti ci pat ed.

| f you believe those five things fromthe evidence
it wll be your duty to find that man guilty of capital
murder.” (Enphasi s added).
Addi tionally, the prosecutor argued:

11



The jury returned its verdict finding Nichols guilty of capita
mur der .

At the subsequent punishnment phase the state submtted
evi dence that Nichols had been convicted of theft in 1979, and had
pl eaded guilty in May 1980 to an April 1980 robbery for which he
was sentenced in July 1980 to nine years' felony probation, which
he was serving when he commtted the instant of f ense.
Additionally, it was shown that on August 13, 1980, Nichols
commtted an arned robbery of a convenience store, shooting the
clerk in the shoulder when he did not respond speedily enough to
Ni chol s' demand for nore noney. Nichols continued to demand nore
money as the clerk was bleeding from his wound. Further, on
Cctober 11, 1980, two days before the present offense, N chols

comm tted anot her robbery of a conveni ence store, aimng his pistol

“The defense is saying that what you really have
here is a situation where there are cracks in the | aw and
we want you to let Jojo Nichols slip through these cracks
and get away. Well, the |egislature thought about that.
They’ re not conpletely dunb up there. Sonebody told them
what to do. And they have the law of parties. It fills
in the cracks. It’s like the nortar in a brick wall.
You guys are all responsible when you go in there with
| oaded guns under certain conditions. Was there a
conspiracy to rob, rob them of anything, nobney, guns,
anyt hing el se. Was there a conspiracy to rob. The
defense admts that, yes, there was. \Wen the robbery
occurred, was Jojo doing anything to pronote or assist
that robbery? The defense admts, yes, he was pointing
a gun, telling you to put noney in the sack and fired a
gun. The defense admts it. He fired a gun before he
ran out that door.

Was there a nurder? You bet. And it doesn’'t matter
who kil l ed hi munder our |aw, under this rule of parties.
Was it reasonable to expect that this could happen? O
course.” (Enphasis added).

12



at the clerks. There was al so evidence that when booked into jai
followng his arrest for the instant of fense, Ni chols had stated he
woul d "shoot any deputy that got in his way." Finally, there was
evidence that in June 1981, while in jail awaiting trial, N chols
conspired with others to engage in an escape involving the use of
a firearmand ot her weapons. The defense called fifteen w tnesses.
Many testified they thought N chols could be rehabilitated, that he
was nineteen at the tinme of the offense, and that at school he had
had average grades, had been an excellent athlete, and had
presented no disciplinary problens. Hi s parents divorced when he
was seven, but both nmaintained a good relationship with him He
married, and dropped out of school, at about age seventeen to
support his young child. H's parents thought he had gotten into
troubl e due to the pressure he was under to support his young child
and because he got in with a bad crowd.

The court submtted the three puni shnent special issues to the
jury (see note 6, supra). No instruction was given respecting the
| aw of parties. The defense argued, anong other things, that the
fatal shot was fired by WIllians, and that any shooting was in
reaction to Shaffer’s having grabbed his gun. Enphasis was put on
Ni chols’ youth, his famly, his character wtnesses, and his
potential for rehabilitation. The state argued that N chols fired
the fatal shot, but did not argue any of the special issues solely

on that theory.® It stressed Nichols’ prior offenses and conduct

13 For exanple, in respect to the first special issue, dealing
w th deli berateness, the prosecutor argued:

13



in jail. Neither side argued that the verdict of quilty
establi shed or neant that Nichols fired the fatal shot, or that any
of the special issues were to be answered by reference to
WIlliams’, rather than N chols’, state of mnd or conduct or the
I'ike. On February 26, 1982, the jury returned its verdict
answering all three special issues in the affirmative, and the
court sentenced Nichols to death.

One of Nichols’ trial attorneys, E. Neil Lane (Lane), was
appointed to represent Nichols on direct appeal. After receiving
| eave fromthe court, attorney Brian Wce was al |l owed to substitute
as Nichols' appellate counsel. Wce filed a supplenental brief
that raised twenty points of error. After considering each of the
issues raised in the original brief filed by Lane and each of the
issues raised in the Wce supplenental brief, the Texas Court of
Crim nal Appeals affirmed the conviction and sentence. Nichols’
convi ction becane final on January 9, 1989, when the United States
Suprene Court denied certiorari. See Nichols v. State, 754 S. W 2d
185 (Tex. Crim App. 1988), cert. denied, 109 S.Ct. 819 (1989). %"

“Was hi s conduct deliberate. He doesn’'t have to fire the
fatal shot. But was his conduct deliberate. You bet it
was deliberate. It was even nore than that. He pl anned
that robbery. He picked that store. It was a
prenedi tated robbery. He thought about the fact that
he’ s going to need a gun when he went in there. You know
that he nmeant to use it because it was | oaded and you

know he fired that gun into an i nnocent man.” (Enphasis
added) .
14 Affirmance by the Court of Crinminal Appeals was unani nous

except for one judge who noted, w thout el aboration, that he would
have sustai ned Lane’s point of error concerning the trial court’s
sua sponte excuse of a prospective juror; two judges concurred in
the result w thout opinion.

14



In May 1989, N chols, now represented by new counsel, two
attorneys of a leading Houston law firm filed an 86-page
application for habeas corpus in the Texas trial court. Anended
applications were filed on June 9, 1989, January 8, 1990, and June
6, 1990, the latter being sonme 123 pages long. The state filed an
answer and anmended answer supported by affidavits. On October 19
and Novenmber 2, 1990, the Texas trial court conducted an
evidentiary hearing on Nichols’ clains of ineffective assi stance of
counsel and his statistical challenge to the Texas death penalty
statute as unconstitutional inits application. The trial court on
June 28, 1991, entered an order recomendi ng denial of all relief
and adopting verbati mthe state’s anended proposed findi ngs of fact
and concl usions of law. On Decenber 12, 1991, the Texas Court of
Crim nal Appeals denied all relief in an order stating in rel evant
part: “The trial court, after holding an evidentiary hearing, has
entered findings of fact and concl usi ons of | aw and recomended t he
relief sought be denied. This Court has reviewed the record with
respect to the all egati ons now made by applicant and finds that the
findings and concl usions entered by the trial court are supported
by the record. The relief sought is denied.”

Ni chol s, represented by the sane counsel who represented him
in his state habeas proceedings, in January 1992 filed the instant
petition under 28 U S C 8 2254 in the district court below
Ni chols asserted nunerous clains before the district court,
including (1) that the punishnment special issues precluded the jury

fromconsidering or giving effect to mtigating character evidence

15



and to evidence that N chols did not kill Shaffer; (2) that the
prosecutor’s use of contradictory theories at the trials of
WIllians and Nichols violated the doctrines of judicial estoppel,
col |l ateral estoppel, due process, and the duty to seek justice; (3)
that WIllianms should have been conpelled by the court to testify
for the defense because he waived his right to remain silent when
he testified at the first N chols trial; (4) that retrial of
Ni chols constituted double jeopardy; (5) that the prosecutor
knowi ngly failed to correct perjured testinony given by Parker
about her cooperation agreenent with the state and created the
fal se inpression in his summati on that she was unaware of a prom se
of leniency that her attorney received in exchange for her
testinony; (6) that the Texas death penalty statute and its
consistent interpretation by the Court of Cri mnal Appeal s operated
to deny Nichols his rights under the Sixth, Eighth, and Fourteenth
Amendnents; (7) that N chols was denied effective assistance of
both trial and appellate counsel; (8) that N chols was denied a
meani ngful di rect appeal; and (9) that various instances of clained
prosecutorial msconduct occurred. The state answered and noved
for summary judgnent.

The district court held an evidentiary hearing in March 1992, 1°

On August 31, 1992, the district court granted habeas relief and

15 On February 3, 1992, the district court had denied the
state’s notion to dismss on the basis that the schedul ed
evidentiary hearing enbraced unexhausted cl ai ns.

16



ordered Nichols released or retried within 120 days.® The district
court based its decision to grant relief on its conclusions that
(1) the major mtigating thrust of N chols’ clainmed nontriggerman
role in the of fense was beyond the scope of any of the puni shnent
speci al issues; (2) by arguing that N chols fired the shot that
killed Shaffer after obtaining a death sentence against WIIlians
for killing Shaffer, the state violated ©principles of
constitutional collateral estoppel; and (3) the foregoing two
concl usions, taken in conbination with certain aspects of the state
habeas proceedings, resulted in denial of N chols due process
rights. Ni chols, 802 F.Supp. at 71-79. The district court
determ ned, however, that the referenced aspects of the state
habeas proceeding did not preclude the state habeas court’s
findings frombeing accorded the presunption of correctness called
for by 28 U S.C. 8§ 2254(d), id. at 70, except the district court
declined to accord that presunption to the finding that “‘[t]he
jury was presented with overwhel m ng evidence that both applicant
[ Nichols] and WIlianms shot Shaffer,’” “because the record, as a
whol e, does not fairly support such factual determ nation” in that
“the only conclusion which the record supports is that both

Wlliams and Nichols shot at Shaffer but that either WIllians or

Ni chol s actually shot Shaffer.” 1d. at 75 (original enphasis).?'
16 We subsequently stayed the district court's order pending
this appeal .

17 W would agree with this latter conclusion of the district
court had it said that “either Wllians or N chols actually fired
the shot that killed Shaffer.” The record not only clearly shows,

wi thout contradiction, that both N chols and Wllians fired at
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The district court denied the remai nder of Nichols’ clains,?®
except a claim raised for the first timein briefing follow ng the
March 1992 federal evidentiary hearing,!® concerning the state’s
al | eged suppression of excul patory evidence contrary to Brady v.
Maryl and, 373 U. S. 83 (1963), which Brady claimthe district court

found unexhausted and “deni ed wi thout prejudice to refiling after

Shaf f er sQi ndeed, the instant habeas petition avers that "it was
undi sputed that all of the shots were fired with intent to
kill"sQbut also allows the reasonable inference that both hit him

(though only one bullet, that which went through Shaffer's body,
was fatal, while the other, the superficial, glancing wound on the
side of his head, was neither fatal nor disabling).

18 The district court denied all the clains concerning: (1)
i nproper prosecutorial voir dire and other statenents and ar gunent
(apart fromthe argunent that N chols, rather than Wllians, fired
the fatal shot, which, as above noted, the court found inproperly
i nconsi stent wwth the prosecution positioninWIlians’ trial); (2)
the prosecutor’s failure to correct Parker’s testinony about the
agreenent concerning her testinony and creating the false
i npression in argunent that she was unaware of this; (3) N chols’
denial of counsel at two line-ups; (4) all clains of denial of
ef fective assi stance of counsel , in preparati on, at
guilt/innocence, at sentencing, and on appeal; (5) the state court
erroneously failing to conpel WIllians to testify at N chols’
second trial; (6) that N chols’ second trial violated double
j eopardy, particularly as had the first trial concluded on or after
August 31, 1981 (instead of July 31, 1981) the anended version of
Tex. Code Crim Proc. art. 37.071(e) would have been in effect
under which the inability of the jury to answer any of the three
puni shment issues would have resulted in a sentence of life
i nprisonnment; (7) the unconstitutionality of the Texas capital
sentencing statutory provisions, both facially and as applied in
this case (including the alleged inability of the jury to give
mtigating effect to N chols’ youth and character evidence and
potential, but unpresented, evidence of drug and/or al cohol use,
the failure to define both reasonable doubt and certain terns in
the special issues, and the failure to adequately narrow the cl ass
of those exposed to the death penalty); and (8) excusing of certain
potential jurors. |Id. at 69-70, 75, 76-78.

19 The nentioned post-hearing briefing referred to the all egedly
excul patory i nformati on contai ned i n “docunents obtai ned just prior
to the [March 1992] hearing.” 1d. at 79.
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exhausting state renedies.” Id. at 79.20
Respondent now appeals the district court’s grant of habeas
relief. Nichols cross-appeals the court’s denial of sonme (but not
all) of his other clains.
Di scussi on
Respondent' s Appeal

A Mtigating Effect of Nichols' Role in the Ofense Beyond
Scope of Special |ssues

Respondent argues that the district court erred in concl udi ng
that the mtigating effect of Nichols' clained nontriggernman status
was beyond the scope of the special issues. Respondent asserts
that the district court's conclusion is contrary to Fifth Grcuit
precedent and that, even if it were not, the court ignored a state
procedural bar based on N chols' failure to object to the charge on
this basis or to request an anti-parties instruction at the
sentenci ng phase of his state trial.

The Court of Crimnal Appeals on direct appeal rejected
Ni chols' point of error conplaining of the failure to give an
"anti-parties" charge at the puni shnent phase of the trial because

Nichols failed to request or object to the absence of such a

20 The district court for the same reason denied N chols' notion
“to expand the record in this cause or to reconvene the evidentiary
hearing in order to consider evidence relating to this [Brady]
issue.” |Id. The notion to expand the record referred, inter alia,
to an April 9, 1992, affidavit of Johnson stating, anong other
things, that just after N chols shot at Shaffer she "sawthe taller
guy (WIllians) | ean across over the counter, and shoot his gun down
at M. Shaffer. This is the shot that went through M. Shaffer's
chest and killed him" that "I just stood there frozen until the
men |left the store," and that she then hid in the restroom and
while there "heard soneone cone back into the store and then
i medi ately | eave again after firing another shot."
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charge. N chols, 754 S.W2d at 198-199. The Court recogni zed t hat
the |l aw of parties did not apply at the puni shnent stage, but held
that the punishnent special issues adequately covered the
requirenents of Enmund v. Florida, 102 S.C. 3368 (1982),2! and
Green v. State, 682 S W2d 271 (Tex. Cim App. 1984), cert.
denied, 105 S.Ct. 1407 (1985).2%2 The Court found that

". . . appellant was not egregiously harnmed by the |ack
of such a charge. Although the jury was charged on the
| aw of parties at the guilt stage, it cannot be presuned
that they considered the sane during punishnment. To the
contrary, the careful trial court, while not having the
benefit of the Green decision at the tine of trial, voir
dired the jury on the fact that the | aw of parties, while
applicable at guilt, was not applicable to the punishnent

21 | n Ennmund, the Court held that the Ei ghth Anmendnent prohibits
i nposition of the death penalty on one "who ai ds and abets a fel ony
inthe course of which a murder is conmtted by others but who does

not hinmself kill, attenpt to kill, or intend that a killing take
place or that lethal force wll be enployed.™ ld. at 3376
(enphasi s added). In Tison v. Arizona, 107 S. C. 1676, 1688

(1987), the Court held that "major participation in the felony
commtted, conmbined with reckless indifference to human life, is
sufficient to satisfy the Enmund cul pability requirenent." See
al so Schad v. Arizona, 111 S. C. 2491 (1991).

22 In Green, the Court of Crimnal Appeals affirned the death
sentence of a nontriggerman, but stated that the | aw of parties did
not apply at sentencing to authorize affirmative answers to the
speci al issues based on the state of m nd or conduct of others, and
overruled Wlder and Arnour v. State, 583 S.W2d 349 (Tex. Cim
App. 1979), "as far as it is inconsistent with this opinion."
Green at 287. Green further states that "[u]pon request by a
capital nmurder defendant or the State, the jury is to be instructed
at the puni shnent phase that only the conduct of the defendant can
be considered at the punishnent phase, and that the instructions
pertaining to the | aw of parties given at the guilt stage cannot be
consi der ed. Appel lant did not request any such charge in this
case." |d. at 287 n.4.

Wl der and Arnour arguably, though neither expressly nor
clearly, held that the | aw of parties could be applied in review ng
the sufficiency of the evidence to sustain affirmative answers to
t he puni shnent special issues (it did not involve or consider any
instructional issue, and there is no indication that there was any
instruction at the punishnent phase concerning the | aw of parties).
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speci al issues. Mdreover, the special issues thenselves
i ncorporate the Ennmund-Green requirenents by directly
focusi ng upon solely the defendant's cul pability.

Wi | e a prophyl actic "anti-parties' instruction should be

gi ven at puni shnment, upon request, the absence of such an

instruction in the instant case did not constitute

egregious error or harm" N chols at 199 (footnote
omtted).

The state habeas court specifically rejected Nichols' claim
that the puni shnent special issues, conbined with the failure to
give an "anti-parties" instruction at the punishnment phase,
unconstitutionally prevented the jury from adequately considering
and giving favorabl e effect to his cl ai ned nontriggermn status, on
the basis that such claim was procedurally barred by N chols'
failure to object to the punishnent charge on that basis or to
request an "anti-parties" or other special punishnent instruction
in that respect.? The Court of Crimnal Appeals determ ned that
the state habeas court's findings were proper and denied relief on
t hat basi s.

We conclude that N chols has not shown cause for his
procedural default in this respect, and further has not
denonstrated prejudice, so his claiminthis regard is procedurally
barred, as respondent asserted bel ow. This holding is plainly

mandat ed by our holding in Buxton v. Collins, 925 F. 2d 816, 820-822
(5th Cr.), cert. denied, 111 S.C. 1095 (1991), as well as by the

23 Alternatively, the court held that the jury was not precluded
by the special 1issues and the absence of an anti-parties
instruction from considering and giving favorable effect to
Ni chol s' asserted nontriggernman status.

21



principles of Wai nwight v. Sykes, 97 S.Ct. 2497 (1977), and Engle
v. |Isaac, 102 S.Ct. 1558 (1982), and their progeny. %

Moreover, and apart from any procedural bar, N chols' claim
fails on the nerits. In Harris v. Collins, 990 F.2d 185, 189 (5th
Cr.), cert. denied, 113 S.C. 3069 (1993), a case where a capital
defendant's conviction nmay have rested on the |law of parties, we
specifically held that if the jury believed the defendant did not
strike the fatal blow this was a matter they could consider as
favorable to a negative answer to both the first and second
puni shnment issues. See also Bridge v. Collins, 963 F.2d 767, 770
(5th Gr. 1992), and Drew v. Collins, 964 F.2d 411, 421 (5th Cr
1992).25 Further, in Stewart v. Collins, 978 F.2d 199, 201 (5th

24 The district court did not address the procedural bar issue.
Ni chol s argues that Selvage v. Collins, 816 S.W2d 390 (Tex. Crim
App. 1991), and Black v. State, 816 S.W2d 350, 364, 374 (Tex.
Crim App. 1991), denonstrate that Texas does not apply the
procedural bar to certain Penry v. Lynaugh, 109 S. Ct. 2924 (1989),
clains in cases tried before the Suprene Court's decision in Penry.
However, the Court of Crimnal Appeals decisions in Selvage and
Bl ack were handed down May 29, 1991, and the habeas procedural bar
ruling by the state trial court in N chols' case was rendered June
28, 1991, and that of the Court of Crimnal Appeals applying the
procedural bar was rendered Decenber 12, 1991. Mboreover, in Buxton
we expressly declined to withhold decision awaiting the Court of
Crimnal Appeals decision in Selvage, noting the differences
bet ween the "nontriggerman" issue there and the type of Penry issue
i nvol ved in Selvage. See Buxton at 821-822.

That "cause" is not established as a matter of federal habeas
law is also clear from Selvage v. Collins, 975 F.2d 131 (5th Gr.
1992), cert. denied, 113 S.Ct. 2445 (1993).

25 In Bridge we stated: "If the jury nenbers believed that
Bridge's acconplice killed the victim then they could have
answered 'no' to the first question . . . . If the jury nenbers
believed that Bridge did not shoot the victim then they coul d have
concl uded that Bridge would not be a future threat."” 1d. at 770.
We quoted the above | anguage with approval in Harris and |ikew se
there pointed out that in both Bridge and Drew a |aw of parties
charge had been given at the guilt/innocence stage. Harris at 189.
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Cr. 1992), cert. denied, 113 S.C. 1951 (1993), we held that the
jury at the punishnment stage could adequately consider the
def endant's asserted "nontriggerman” role in the capital nurder and
his lack of intent to kill as supportive of negative answers to
each of the first and second punishnent special issues. Mor e
recently, in Jacobs v. Scott, 31 F.3d 1319, 1326 & n.13 (5th Gr.
1994), cert. denied, 115 S.Ct. 771 (1995), we again held that the
first and second puni shnent special issues adequately allowed the
jury to give mtigating effect to clained "nontriggernman" status,
notw t hstandi ng the absence of an "anti-parties" instruction at
sentencing.?® See also, e.g., Skillern v. Estelle, 720 F.2d 839,
843 (5th Cir. 1983), cert. denied, 105 S. C. 224 (1984); Johnson v.
McCotter, 804 F.2d 300 (5th Gr. 1986), cert. denied, 107 S. C
1262 (1987); Andrews v. Collins, 21 F.3d 612, 630-31 (5th Crr.
1994) .

We further note that no | aw of parties instruction was given
at the punishnent phase, and that neither the prosecution nor the
def ense ever argued or asserted that the | aw of parties applied at
t he puni shnent phase or that the finding of guilty nmeant that the
jury in answering any of the punishnment issues had to assune that

Nichols fired the fatal shot or that Wl lians' conduct and state of

There is nothing to suggest that an "anti-parties” instruction was
given at sentencing in either Bridge or Drew. An "anti-parties"
charge was not given at sentencing in Harris.

26 W |ikewi se held that this was so despite the failure to
define "deliberately" in the first special issue. ld. at 1326
n.13. See also Nethery v. Collins, 993 F. 3d 1154, 1162 & n. 28 (5th
Cr. 1993), cert. denied, 114 S.C. 1416 (1994).
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m nd, rather than N chols', was the relevant consideration in
answering any of the punishnent issues. The defense stressed in
argunent at the punishnent phase that Wl lianms, not Nichols, fired
the fatal shot. It is apparent, considering the entire record,
fromvoir dire through sentencing, that all concerned operated on
the assunption that the | aw of parties did not apply at sentenci ng.
Mor eover, as the court below found, sonme jurors in Nichols' first
trial did take into account in voting for a negative answer to the
second special issue their belief that N chols was not the
triggerman, notw thstanding that the | aw of parties was instructed
on at the guilt/innocence stage and no "anti-parties" instruction
was given at the puni shnment phase. W are convinced that there is
no "reasonable |ikelihood," Estelle v. MQuire, 112 S. Q. 475, 482
(1991); Johnson v. Texas, 113 S. . 2658, 2669 (1993), that the
puni shment phase jury in N chols' February 1982 trial applied or
under st ood the puni shnment phase instructions or special issues as
ot her than allowng them to consider Ni chol s’ cl ai mred
"nontriggerman" status as a factor that could favor a negative
answer to the first and second sentencing issues. The mtigating
aspect of the evidence of N chols' clainmed "nontriggernman" status
was "wthin '"the effective reach of the sentencer.'" Johnson at
2669 (quoting Grahamv. Collins, 113 S.C. 892, 901 (1993)).

We hold that Nichols is entitled to no relief on his claim
that the instructions and special issues at the punishnent phase
precluded the jury fromadequately considering or giving mtigating

effect to his clainmed nontriggerman status, and that the district
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court erred in holding to the contrary.

B. Estoppel sQDue Process

Respondent next argues that the district court inproperly
granted relief on the basis of its conclusion that the prosecutor
vi ol ated princi ples of estoppel and due process by arguing for and
obtaining a conviction and death sentence against two nen for
firing a single bullet. Respondent contends that the district
court inthis respect granted Nichols the benefit of a newrul e not
conpel l ed by existing precedent when N chols' conviction becane
final, contrary to Teague v. Lane, 109 S.Ct. 1060 (1989), and that
in any event the district court erred because coll ateral estoppel
is not applicable in crimnal cases | acking conmon defendants, and
even if it were, the question of who fired the fatal bullet is not
an i ssue to which estoppel would apply.

The district court concluded that "the due process boundary
upon prosecutorial conduct and the appearance of basic fairness
derived from that boundary command[s] a determ nation that, in a
crimnal prosecution, the State is constitutionally estopped from
obtaining a fact finding in one trial and seeking and obt ai ni ng an
i nconsistent fact finding in another trial." N chols, 802 F. Supp.
at 74 (enphasis added). The court also noted that while "WIIians
and Ni chols can both be guilty of capital nurder because the state
of Texas has determned, by law, that both are equally cul pable
W thout regard to who fired the bullet which killed Shaffer.

Wl liamand N chols cannot both be guilty of firing the sanme bull et
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because physics will not permt it." 1d. (enphasis in original).
The district court did not conclude that Wllians had in fact fired
the fatal bullet, or that any of the prosecutor's evidence and
argunent in Nichols' trial was factually false. Wth respect to
the state's argunents in N chols' second trial that N chols fired
the fatal shot and its argunents in WIllians' case that WIllians
did, the court stated "this Court acknow edges the State's argunent
that the above are nerely different interpretations of the sane
evidence," id. at 74, and the court never suggested that this
characteri zation was factually inaccurate. Nor did the district
court with respect to what the evidence showed at any of the three
trials ever state anything in this respect nore definite or precise
than "the only conclusion which the record supports is that both
Wl lianms and N chols shot at Shaffer but that either WIllians or
Ni chol s actually shot Shaffer." 1d. at 73 (original enphasis).?
What the district court did determ ne was that, regardl ess of what
the actual facts were or what the evidence showed, the WIIlians
trial legally or judicially established that WIlians, not N chols,
fired the fatal shot. Thus, the district court stated:

. the State argued, the jury found, and the court
accepted the determnation in the Wlliams trial that
Wllians was the triggerman, not just a party to the
of fense. That fact was established as the truth. This
Court has al so concl uded that the prosecutor in charge of

21 As previously observed, we would agree with this assessnent
if "actually shot Shaffer" read "actually fired the shot that
killed Shaffer" (see note 17, supra).

The Court of Crimnal Appeals was essentially correct inits
st at enent sQnever disputed by the district courtsQthat "[i]t 1is
factually unknowabl e and evidentiarily inprovable who fired the
fatal shot." N chols v. State at 202, n.18.
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Nichols Il offered evidence and argued to the jury and
court that Nichols was the triggerman. By prior judicial
determ nation, the evidence submtted was necessarily
fal se. Accordingly, this Court finds that the prosecutor

in charge of Nichols Il know ngly used fal se evidence to
obtain the conviction and sentence in Nichols Il." Id.
at 75.

The district court, citing Rogers v. Lynaugh, 848 F.2d 606
(5th Gr. 1988), noted that due process violations could either be
specific, where particular protections of the Bill of R ghts
i ncorporated into the Fourteenth Amendnent were transgressed, or
"generic." N chols, 802 F.Supp. at 72. As no particular Bill of
Ri ghts provision was cited by the district court, it appears to
have relied on the concept of a "generic" due process violation.
But such a concept generally focuses on the reliability or fairness
of the fact finding process in the particular trial the result of
which is being challenged. Cf. Rogers at 610 (noting that
prosecutor's injecting into the challenged trial "issues broader
than the guilt or innocence of the accused under the controlling
law' could constitute a generic due process violation). What
happened in WIllians' trialsQwhich the N chols defense team was
clearly aware of sQdid not affect the reliability or fairness of the
fact finding process in either of N chols' trials.

What the district court in substance did here was to hold that
the state was collaterally estopped fromtaking in N chols' case a
different position as to who fired the fatal bullet than that which
it took in WIlians' prosecution. As the Suprene Court observed in
Schiro v. Farley, 114 S.C. 783, 790 (1994):

“In Ashe v. Swenson, 397 U S. 436, 90 S.C. 1189, 25
L. Ed.2d 469 (1970), we held that the Double Jeopardy
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Cl ause incorporates the doctrine of collateral estoppel

incrimnal proceedings. . . . Collateral estoppel, or,

in nodern usage, issue preclusion, 'neans sinply that

when an issue of ultimate fact has once been determ ned

by a valid and final judgnent, that i ssue cannot agai n be

litigated between the sane parties in any future

awsuit.' Ashe, 397 U S., at 443, 90 S.Ct., at 1194."

(Enphasi s added).
It is apparent fromthis that Ashe, which was a state prosecuti on,
rests not on "generic" due process, but rather on the double
j eopardy cl ause of the Fifth Amendnent, which Benton v. Maryl and,
89 S. . 2056 (1960), had previously held was i ncorporated into the
Fourteenth Anendnent's due process clause. W have rejected
"attenpts to erect a due process basis, independent of the double
j eopardy clause, for the application of collateral estoppel."”
Showery v. Samani ego, 814 F.2d 200, 203 (5th Cir. 1987). 728

Because Nichols was not in jeopardy in Wllians' trial, the
results of that trial do not bind the state in its prosecution of
Ni chols. Moreover, the rule of "collateral estoppel"” described in
Ashe as having been applied in federal crimnal cases for "nore
t han 50 years"sQand which it ultimtely hel d mandat ed by t he doubl e
j eopardy cl ausesqQrequi red that the two acti ons be between "t he sane
parties." Ashe, 90 S.Ct. at 1194. Thus, because N chols was not

a party in Wllians' trial, the result in that trial could not

collaterally estop the state in its prosecution of Nichols even

28 As we al so stated in Showery, "Ashe thus makes it clear that
col |l ateral estoppel applies insofar as it is necessary to safeguard
agai nst the risk of double jeopardy." Id.

Showery further points out that prior to Benton the Court in
Hoag v. New Jersey, 78 S.C. 831 (1958), in a factual setting
al nost identical to that of Ashe, had rejected a due process
chal l enge to the defendant's second trial. Showery at 203.
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under the federal common law rule of <collateral estoppel in
crimnal cases. We have declined to apply collateral estoppel
against the United States in a crimnal prosecution on the basis of
an earlier determnationinthe United States' crim nal prosecution
of a different defendant. United States v. Mdllier, 853 F. 2d 1169,
1176 (5th Cr. 1988) (where defendants are different "coll ateral
estoppel has no application in crimnal cases"); United States v.
Montes, 976 F.2d 235, 239 (5th Cr. 1992) (sane), cert. denied, 113
S.Ct. 1831 (1993).

We recogni ze, as we did in Mdllier and Montes, that in civil
cases col |l ateral estoppel is now applied even where the parties are
not the sane, so that if a suitor has fully and fairly litigated an
issue and it is determ ned against himin an action agai nst one
party, then third parties unrelated to the original action can
generally bar that suitor fromrelitigating that sanme issue in a
subsequent action again them See Mllier at 1175 n.7; Mntes at
239. However, as we pointed out in Mllier, citing Standefer v.
United States, 100 S. Ct. 1999 (1980), the "efficiency concerns that
drive the collateral estoppel policy on the civil side are not
nearly so inportant in crimnal cases." Mllier at 1176. W also
observe that even in the civil context the nodern broad rule of
collateral estoppel 1is frequently not applied against the
governnent acting in its sovereign capacity. See United States v.
Mendoza, 104 S.C. 568 (1984) (holding in an inmgration context
that the governnent could not be collaterally estopped from

litigating a constitutional issue concerning its adm nistration of
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the Nationality Act, adjudicated against it in a prior action
brought by a different party). Moreover, we observe that "[u]ntil
relatively recently, however, the scope of coll ateral estoppel was
limted by the doctrine of nutuality of parties."” Parklane Hosiery
Co., Inc. v. Shore, 99 S. . 645, 649 (1979). See al so Restat enent
of Judgments 8§ 93 (1942) ("[A] person who is not a party . . . is
not bound by or entitled to <claim the benefits of an
adj udi cation"). Consequently, allow ng persons to claimcoll ateral
estoppel benefits of an adjudication to which they were strangers
can hardly be considered as nmandated by historic concepts of
fundanental fairness or due process.

Moreover, the district court clearly erred in its concl usion
that in the Wllians trial the jury found that Wllians fired the
fatal shot. The jury made no such finding. WIllianms pleaded
guilty and the jury was instructed to return a verdict of guilty.
It did so, nerely signing and returning the verdict form finding
Wllianms "guilty of the offense of capital murder, as charged in
the indictnent." The jury charge said nothing about the el enents
of the offense or about whether Wllians fired the fatal bullet (or

personally killed Shaffer) or whether the jury had to so find.?°

29 The court charged the WIllians jury:

"The Def endant, WLLIE RAY W LLIAVS, stands charged
by i ndictnment with the of fense of capital nurder, alleged
to have been commtted in Harris County, Texas on or
about the 13th day of October, 1980.

To this charge the defendant has pleaded 'qguilty',
and he has persisted in entering such plea,
notwi thstanding the Court, as required by law, has
adnoni shed him of the consequences of the sane; and it
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Nor is it relevant that the indictnent (see note 5, supra) alleged
that Wllians killed Shaffer by shooting him for under Texas | aw
the indictnent was clearly sufficient to support a conviction based
on the law of parties with the fatal shot being fired by N chols
(see cases cited in the |last paragraph of note 9, supra).
Mor eover, the evidence at the guilt/innocence stage of WIIians'
trial showed that both Wl lianms and Nichols were acting together to
commt arnmed robbery of Shaffer, that both fired at Shaffer, and
that one of these shots was fatal, but it was not clearly
est abl i shed which. While the evidence woul d support the concl usion
that Wlliams fired the fatal shot, a jury could have had a
reasonabl e doubt of this and still found WIllians guilty as charged
under the |aw of parties. In any event, under Texas |aw when a
def endant pleads guilty before the jury, as Wllians did, the plea
itself establishes his guilt and the evidence is unnecessary and
immaterial unless it affirmatively denonstrates his innocence.

Wllianms, 674 S.W 2d at 318, 320.3%° And, the punishnent phase

plainly appearing to the Court that the defendant is
sane, and that he is not influenced to make this plea by
any consideration of fear, nor by any persuasive or
del usi ve hope of pardon pronpting him to confess his
guilt, said plea is by the Court received, and the jury
are instructed to find the defendant guilty as charged in
the indictnent." (Enphasis added).

After the charge was read, the court instructed the jury:
"You unaninously sign this verdict as | have instructed you and
come back out, and we will receive the verdict."

30 See also, e.g., Darden v. State, 430 S.W2d 494, 495 (Tex.
Crim App. 1968) ("a plea of guilty to a felony charge before a
jury admts the existence of all facts necessary to establish
guilt"); Mller v. State, 412 S.W2d 650, 651 (Tex. Crim App

1967) (sane); Anderson v. State, 42 S.W2d 1012 (Tex. Crim App.
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verdi ct contained no finding that Wllians fired the fatal shot.
Further, neither the formof the puni shnent issues, nor the court's
charge, nor the evidence, required such a finding in order to
return an affirmative answer to the three punishnent special
i ssues.3 Although the Court of Crimnal Appeals in reciting the
evidence on Wl lians' direct appeal stated that he fired the fatal
shot, WIllians at 317, nothing in its opinion suggests that this
was a necessary predicate for its affirmance of the sentence (or
the conviction). In finding the evidence sufficient to support the

affirmati ve answers to the puni shnent special issues, the Court of

1931) ("the entry of the plea, after due adnonition, is conclusive
of guilt, unless the evidence introduced upon the trial mnakes
mani f est the innocence of the accused").

81 We note that WIlians was twenty-four years old; during the
three nonths prior to his arrest, he had commtted five other
robberies, two of which were after the instant offense.

At sentencing, WIIlians' counsel argued that the evidence did
not clearly show whether the fatal shot was that fired by WIllians
or that fired by Ni chols:

"You had JoJo [ Ni chol s], a man who suggested the pl ace we
are going to rob. The man who went up to the cash
register first. The man who fired the first shot. And
possi bly, the fatal shot. W don't know. The District
Attorney is going to come up with a lot of conjecture
about where the casings and so forth were found. That's
merely conjecture. We don't know which shot did it.
They were both a party toit. You heard JoJo sit there
and plead the Fifth Amendnent."”

However, defense counsel never argued that any of the issues could
not be answered affirmatively unless the jury concluded that
Wllianms fired the fatal shot. The main thrust of defense
counsel's argunent was that WIllians shot without reflection in a
frightened reaction to Shaffer's pointing a gun at him so all
three issues should be answered in the negative. The prosection
argued that WIllianms' shot was the fatal shot, but never conceded
that such a conclusion was necessary to answer any of the issues
affirmatively.
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Crimnal Appeals in Wllians relied on Smith v. State, 540 S. W 2d
693 (1976), a case in which it sustained a death sentence for a
nontriggerman (there, the defendant's "gun m sfired. The co-
def endant shot and killed the attendant"). WIllians at 321. In
Ni chols' case, the Court of Crimnal Appeals held the evidence
sufficient to support the affirmati ve answers to the three speci al
issues although it <concluded it was "factually unknown and
evidentiarily inprovable who fired the fatal shot." N chols, 754
S.W2d at 202 n.18. %

In Dowling v. United States, 110 S.C. 668, 672 (1990), the
Court noted that the rule of Ashe was that "'when an issue of
ultimate fact has once been determned by a valid and final
judgnent, that issue cannot again be litigated between the sane
parties in any future lawsuit."'" ld. (quoting Ashe at 1194).
Dow i ng refused to give the defendant's prior acquittal in another
case preclusive effect because "the prior acquittal did not
determne an ultimate issue in the present case." Dowing at 672.
In Schiro, the Court rejected a claimof double jeopardy based on
the jury verdict in the defendant's first trial, because the
def endant "has not net his burden of establishing . . . that an
"issue of ultimate fact has once been determined" in his favor."

ld., 114 S.C. at 790. Here Nichols has failed to denonstrate that

32 Nor is there any basis on which to conclude that the jury in
the second Nichols trial, either inits verdict of guilty or inits
answer to the puni shnment special issues, found that N chols, rather
than Wllianms, fired the fatal shot. See text acconpanying note
11, supra, and notes 12 and 13, supra, and acconpanying text.

The verdicts and the judgnents of conviction and sentences in
Wl lians' and N chols' cases are not inconsistent.
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Wlliams' trial determined that WIIlians, rather than N chols,
fired the fatal shot. N chols has |ikew se failed to denonstrate
that whether WIllians, rather than Nichols, fired the fatal shot
was an "ultimate issue" in either his own trial or in WIIlians'
trial. Hence Nichols fails to neet the requirenents of collatera
estoppel on these additional bases, as well as because he was not
a party to the WIllianms case.

Ni chol s al so contends in this connection that the state was
barred by the doctrine of judicial estoppel fromtaking a position
in his trial inconsistent with that it had taken in Wllians', a
vi ew which the district court appears to |ikew se have adopt ed.

Common law judicial estoppel has been referred to as an
"obscure doctrine," United States v. McCaskey, 9 F. 3d 368, 378 (5th
Cir. 1993), cert. denied, 114 S.C. 1565 (1994); United States v.
Kattar, 840 F.2d 118, 129-130 n.7 (1st G r. 1988), | acking "defined
principles" and subject to criticism as "basically an 'ad hoc'
decision in each case." Jackson Jordan, Inc. v. Plasser Anerican
Corp., 747 F.2d 1567, 1579 (Fed. Cir. 1984). See also Mrris v.
State of California, 966 F.2d 448, 453 (9th CGr. 1991) ("the
doctrine of judicial estoppel 'is an equitable doctrine invoked by
the court at its discretion'"), cert. denied, 113 S.Ct. 96 (1992).
"The doctrine has not been uniformly adopted by federal courts.™

Bates v. Long Island Ry. Co., 997 F.2d 1028, 1037 (2d Cr.), cert.

denied, 114 S. . 550 (1993). "The Tenth G rcuit, however, has
rejected the doctrine of judicial estoppel.” United States v.
49. 01 Acres of Land, 802 F.2d 387, 390 (10th Cr. 1986). In
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Konstantindis v. Chen, 626 F.2d 933, 938 (D.C. Gr. 1980), the
court held that "the judicial estoppel doctrine has no validity in
this jurisdiction," referring to local District of Colunbia |Iaw,
and stated that "judicial estoppel has not been followed by
anyt hing approaching a majority of jurisdictions, nor is there a
di scernible nodern trend in that direction.” |In UMM 1974 Pensi on
v. Pittston Co., 984 F.2d 469 (D.C. Cr.), cert. denied, 113 S. C
3069 (1993), the Court observed "we have not previously enbraced
the doctrine of judicial estoppel inthis circuit and we decline to
do sointhis case." 1d. at 477 (footnote omtted). |In Bates the
Second Gircuit stated that judicial estoppel's "el enents have never
been clearly defined in this Crcuit." ld. at 1037 (footnote
omtted). See also Mrris at 452 ("Although this circuit has
adopted the doctrine of judicial estoppel, we have not yet
determ ned the circunstances under which it will be applied").
Two things, however, may be said about the rather anorphous
doctrine of judicial estoppel. First, there is no indication in
the authorities that it is constitutionally nmandated. Second, it
has apparently never been applied against the governnent in a
crimnal case. See McCaskey at 378 ("an obscure doctrine that has
apparently never been applied in a crimnal case"); Kattar at 129-
30 n.7 ("as far as we can tell, this obscure doctrine has never
been applied against the governnent in a crimnal proceeding").
See also, e.qg., State v. Abbott, 64 N J. Super. 191, 165 A 2d 537,
543 (App. Div. 1960) ("the application of estoppel against the

State is particularly inappropriate in areas such as crimna
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prosecution"), rev'd on other grounds, aff'd in this respect, 36
N.J. 63, 174 A 2d 881, 889 (N. J. 1961); 28 Am Jur.2d, Estoppel and
Wai ver, 8§ 126 at 788 (sane). Cf. Ofice of Personnel Managenent v.
Ri chnmond, 110 S. . 2465, 2470 ("we have reversed every finding of
estoppel [against the governnent] that we have reviewed"), 2471
("[W e | eave for another day whether an estoppel claimcould ever

succeed agai nst the Governnent") (1990). 33

33 There is considerable authority that judicial estoppel does
not apply in favor of one who was not a party to the prior
proceeding in which the inconsistent position was taken. See,
e.g., Colonial Refrigerated Transportation, Inc. v. Mtchell, 403

F.2d 541, 550 (5th Gr. 1968) (Rubin, J.) ("judicial estoppel may
be i nvoked only by a party to the prior litigation or sonmeone privy
to a party"); Jackson Jordan, Inc. at 1579 ("No case is cited where
the doctrine was applied in favor of a total stranger to the first
phase of the dispute"); Reno v. Beckett, 555 F.2d 747, 770 (10th
Cr. 1977) ("Kansas lawis clear that a position taken by a party
in one suit cannot be clained as working an estoppel in another
suit in favor of a party who was a stranger to the first suit").

See al so Sinclair Refining Co. v. Jenkins Petrol eumProcess Co., 99
F.2d 9, 13 (5th Cir. 1938), cert. denied, 59 S.Ct. 362 (1939) ("The
general rule is that one may not to the prejudi ce of the other deny
any position taken in a prior judicial proceedi ng between the sane
parties or their privies involving the sane subject matter, if
successfully maintained"); Scarano v. Central Ry. Co. of New
Jersey, 203 F.2d 510, 513 (3d Gr. 1953) ("A plaintiff who has
obtained relief froman adversary by asserting and offering proof
to support one position nmay not be heard |ater in the sanme court to
contradict hinself in an effort to establish against the sane
adversary a second claim inconsistent wth his earlier
contention"); Chem cal Bank v. Aetna |Insurance Conpany, 99 M sc. 2d
803, 417 N.Y.S.2d 382, 384-85 (N. Y. Sup. C. 1979) ("Defendant in
this action, being a legal 'stranger' to the prior action, it may
not avail itself of the defense of judicial estoppel based upon
plaintiff's alleged inconsistent |egal position in that action");

28 Am Jur. 2d, Estoppel and Waiver, § 70 at 698. Cf. Quidry v.

Sheet Metal Workers, 10 F. 3d 700, 716 (10th Cr. 1993) ("judicia

estoppel . . . recognized by sone circuits, prevents a party from
relying on inconsistent argunents in successive stages of
litigation when the party was victorious on the point in a prior
phase of the case"); In re Double DDrilling Conpany, 467 F.2d 468,

469 (5th Gr. 1972) (Brown, C J.) ("Qur research discloses no case
inthis Grcuit inwhich pleadings inidentifiably separate actions
were made the basis of such an estoppel. The consolidation order
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In the present circunstances, to hold that the state was
constitutionally barred by any form of estoppel sQwhet her under the
rubric of collateral estoppel or sone variety of judicial or other
est oppel sQf rom taking the position in Nichols' case that the shot
he fired was the fatal shot because it had previously taken the
position in WIllianms' case, in which WIllians received the death
sentence, that the fatal shot was the one fired by WIllians, would

be to apply "a new rule" of constitutional |law "not dictated by
precedent existing at the time" N chols' "conviction becane
final "sQJanuary 9, 1989sqQcontrary to Teague v. Lane, 109 S. Ct. 1061

1070 (1989) (original enphasis). The two Teague exceptions are
i napplicable. The rule contended for by Nichols plainly is not one
whi ch "pl aces 'certain kinds of primary, private individual conduct
beyond the power of the <crimnal lawnmaking authority to

proscri be. Teague at 1075. Certainly, N chols was properly
eligible for the death penalty whether or not the shot he fired at

Shaf f er sQas opposed to that fired by his co-actor WIIlianssQwas t he

of the District Court, however, created what is in essence a single

lawsuit . . . and we hold that when identity of parties and a
single transaction enconpass both actions a party making such an
allegation is bound by it"). There is al so, however, authority

that the party invoking the estoppel need not have been a party to
the prior proceeding. See Allen v. Zurich Ins. Co., 667 F.2d 1162,
1166-68 (4th G r. 1982); 1B Moore's Federal Practice § 0.405[8] at
[11-57 ("it is not always essential that the party asserting the
estoppel have been a party to the litigation in which the first
position was asserted").

Mor eover, nost courts refuse to i nvoke judicial estoppel where
it is not shown that the prior inconsistent position was

successful |y mai ntai ned. See U S. for Use of Anerican Bank v.
C.l1.T. Const., 944 F.2d 253, 258-59 (5th Gr. 1991) (described as
"majority" position); Merrill Lynch v. Georgiadis, 903 F.2d 109,

114 (2d Cr. 1990); Sinclair Refining Co. at 13; GQuidry at 716; 28
Am Jur. 2d, Estoppel and Waiver, 8 70 at 698.
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cause of Shaffer's death. Nor is the other Teague exception
avail able here, as it applies only to rules "those new procedures
w t hout which the |Iikelihood of an accurate conviction is seriously
dimnished.” |Id. at 1077 (enphasis added). What the prosecution
argued in the WIllians case, and the result there, has nothing to
do with the likely accuracy of any determnations nade in the
subsequent Ni chol s case.

As noted, a rule is "new for Teague purposes unless
"dictated" by prior precedent. |d. at 1070 (original enphasis);
Butler v. MKellar, 110 S. . 1212, 1216 (1990). The prior
precedent nust be such that it would have "conpell ed" the result;
Saffle v. Parks, 110 S.Ct. 1257, 1260 (1990), and it is not enough
that the contended for rule nerely "is wthin the 'l ogical conpass
of an earlier decision, or indeed that it is 'controlled by a
prior decision." Butler at 1217. The authority relied on by

Ni chol s does not cone even close to neeting this standard. 3 Nor

34 Ni chols cites no supporting Suprenme Court or Fifth Crcuit
authority. He relies primarily on the concurring opinion of Judge
T. Cark in Drake v. Kenp, 762 F.2d 1449, 1470-1479 (11th G r.
1985) (en banc). No other judge of the en banc Eleventh Crcuit
joined that opinion. W do not view it as conpelling authority.
Nichols also relies on Troedel v. Wainwight, 667 F.Supp. 1456
1458-60 (S.D. Fla. 1986), aff'd 828 F.2d 670 (11th G r. 1987). In
Troedel, the district court granted habeas corpus on several
grounds, including that the prosecutor had put in evidence
testinony by an expert "that, based upon the test anal yses coupl ed
with his education, training and experience, in his opinion,
Troedel had fired the nurder weapon," id. at 1458, but "the opinion
Troedel had fired the weapon was known by the prosecution not to be
based on the results of the neutron activation analysis tests, or
on any scientific certainty or even probability. Thus, the subject
testi nony was not only m sl eading, but also was used by the State
knowng it to be m sleading." ld. at 1460. Whil e the Troedel
district court |looked to the expert's testinony at a prior trial,
it alsorelied on the expert's testinony at the federal habeas, in
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can this result be avoided by invoking |ongstanding judicial
pronouncenents that due process concerns itself with fundanenta
fairness and simlar concepts. Such "a |level of generality .
is far too great to provide any neani ngful gui dance for purpose of
our Teague inquiry." Glnore v. Taylor, 113 S. C. 2112, 2119
(1993). See also Sawer v. Smth, 110 S. Ct. 2822, 2828 (1990)
(Teague "test would be neaningless if applied at this level of
generality").

In Jacobs v. Scott, 31 F.2d 1319, 1326 (5th Cr. 1994), cert.
denied, 115 S.C. 711 (1995), we held that a simlar contention to
t hat advanced by Ni chols here was barred by Teague.

We accordingly hold that the district court erred in granting

concluding that his testinony at Troedel's trial was factually
m sl eadi ng (and known by the prosecutor to be so). No form of
estoppel or "constructive" falsity was involved. Troedel is
plainly distinguishable and is in any event not controlling
authority. N chols also relies on Pettaway v. Plumer, 943 F.2d
1041 (9th CGir. 1991), cert. denied, 113 S.C. 296 (1992). But
Pett away was deci ded after Ni chols' conviction becane final. It is
not on point in any event. It held that an express jury specia
verdi ct SQmandated by state statutesQthat the defendant did not
personally fire the fatal shot prevented the state, on retrial of
t he sane defendant, fromtaking the position that the defendant did
personally fire the fatal shot. Pettaway relied on Ashe and G ady
v. Corbin, 110 S.Ct. 2084 (1990sQsi nce overruled by United States
v. Dixon, 113 S. . 2849 (1993)sQand the panel there noted "[w]e
must, however, enphasize the limts of our holding." Pettaway at
1048.

Ni chols' invocation of MIller v. Pate, 386 US. 1 (1967), is
wholly wide of the mark. MIler condemmed a prosecutor's use of
evi dence and argunent that stains on the defendant's undershorts
were bl ood when they were in fact paint, as the prosecutor then

wel |  knew. That was a case of factual, actual falsity, not
"constructive" falsity or falsity by estoppel as contended for
her e. To rely on MIller as an escape from Teague requires

conpelling pre-1989 authority both that falsity by estoppel is
constitutionally the sane as actual, factual falsity and al so that
constitutionally nmandated estoppel applies here. There sinply is
no such authority in either respect.
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Nichols relief on the basis that the state was in some manner
estopped or barred by its argunents and the result in the WIlIlians
trial fromtaking the position in the subsequent N chols trial that
the shot fired by N chols was the fatal shot. Relief on any such
basis was barred by Teague.

C. Cunul ative Due Process

The district court, relying on the panel opinion in Derden v.
McNeel, 938 F.2d 605 (5th Cir. 1991), 3 held that the conbination
of the two above-noted grounds on which it granted reliefsqQthat the
puni shment issues did not allow mtigating consideration of
Ni chols' alleged non-triggerman status and that the state was
estopped to argue that the shot fired by N chols was the fata
shotsQplus certain aspects of the state trial court's habeas

proceedi ngs, % amounted to "cunul ative error” which "resulted in a

35 At the time of the district court's opinion, the panel
opi nion in Derden had been vacated for nearly a year and the case
ordered reheard en banc. Derden v. McNeel, 947 F.2d 147 (5th Cr
1991). The en banc court subsequently reversed the panel decision
and adopted a significantly narrower articulation of the habeas
cunul ative error doctrine. Derden v. MNeel, 978 F.2d 1453 (5th
Cr. 1992), cert. denied, 113 S.C. 2928 (1993).

36 The district court nade the follow ng findings regarding
Judge W1 IiamHarnon, the state court judge to whomN chol s' habeas
petition was assigned:

"1l. The state judge to which N chols' state habeas
corpus petition was assigned, Judge WIIiam Harnon, was
a state prosecutor before becom ng a district judge.

2. Judge Harnon was, while a state prosecutor, in
charge of prosecuting at |east one offense against
Ni chol s.

3. The offense which Judge Harnon prosecuted
against N chols was one of the extraneous offenses
offered in connection with his conviction in the instant
case.

4. Judge Harnon did not sua sponte recuse hinself
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deni al of due process.” N chols, 802 F.Supp. at 78-79. Qur en
banc opinion in Derden states:

"federal habeas corpus relief my only be granted for
cunmul ative errors in the conduct of a state trial where
(1) the individual errors involved matters of
constitutional dinmension rather than nere violations of
state law, (2) the errors were not procedurally defaulted
for habeas purposes; and (3) the errors 'so infected the
entire trial that the resulting conviction violates due
process.'" Derden v. MNeel, 978 F.2d 1453, 1454 (5th
Cir. 1992) (en banc) (quoting Cupp v. Naughten, 94 S. C
396, 400-01 (21973)), <cert. denied, 113 S C. 2928
(1993).°%

from N chol s['] state habeas corpus case.

5. Judge Harnon made certain remarks on the record
af ter hearing evidence and argunent during Nichols' state
habeas corpus hearing. In response to a wtness'
suggestion that N chols' counsel coul d obtain statistical
data regardi ng habeas corpus cases by issuing a bench
warrant to bring each Harris County inmate in for a
heari ng, Judge Harnon responded 'Could we arrange for a
van to bl ow up the bus on the way down here?

6. On June 28, 1991, Judge Harnon signed thirty-
five pages of findings of fact and conclusions of |aw
(hereinafter 'Court findings') which resolved the nerits
of Nichols' state habeas corpus petition.

7. Those 'Court findings,' actually entitled
' Respondent's Anmended Proposed Findings of Fact,
Concl usi ons of Law and Order,' are a verbati madoption of
the State's proposed findings and refl ect no i ndependent
input from the state district judge." Ni chol's, 802
F. Supp. at 78-709.

Judge Harnon did not preside over any part of either of
Ni chols' trials for Shaffer's murder, nor over Wllians' trial.

The district court concluded that notw thstanding his above
findings, the state court's habeas findings were (with one
exception unrelated to those district court findings) entitled to
the presunption of correctness. N chols, 802 F.Supp. at 70. W
agree with this conclusion for the reasons stated in the text infra
i n our discussion of N chols' cross-appeal claimthat the district
court erred in this respect.

87 The en banc court further stated in Derden that "[t]he
conduct of a trial judge can violate due process only if the judge
so favors the prosecution that he appears to predispose the jury
toward a finding of guilt or to take over the prosecutorial role.™
ld. at 1459 (citing United States v. M ddl ebrooks, 618 F.2d 273,
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Since, as we have held, the jury was not unconstitutionally
prevented fromtaking i nto account Ni chols' clainmed non-triggerman
status in answering the punishnment special issues, and the state
was not constitutionally barred or estopped from arguing that the
shot fired by N chols was the fatal shot, therefore neither of
these matters can form the basis for a proper claim of
constitutional cunulative error. That |eaves only the matter of
the state habeas proceedings. However, errors in a state habeas
proceedi ng cannot serve as a basis for setting aside a valid
original conviction. An attack on a state habeas proceedi ng does
not entitle the petitioner to habeas relief in respect to his
conviction, as it "is an attack on a proceeding collateral to the
detention and not the detention itself.” Mllard v. Lynaugh, 810
F.2d 1403, 1410 (5th Cir.), cert. denied, 108 S.Ct. 122 (1987);
Duff-Smth v. Collins, 973 F.2d 1175, 1182 (5th Cr. 1992)
("infirmties in state habeas proceedi ngs do not constitute grounds
for federal habeas relief"), cert. denied, 113 S.C. 1958 (1993);
Vail v. Procunier, 747 F.2d 277 (5th Gr. 1984) (sane). See also
Frazen v. Brinkman, 877 F.2d 26 (9th Gr. 1989); Hopkinson v.
Shillinger, 866 F.2d 1185, 1218-1220 (10th G r. 1989); Bryant v.
State of Md., 848 F.2d 492 (4th Cr. 1988); Kirby v. Dutton, 794
F.2d 245, 247 (6th Gr. 1986); WIllianms v. Mssouri, 640 F.2d 140,
143 (8th Cir.), cert. denied, 101 S.Ct. 2328 (1981).

Accordingly, the district court erred in its holding that

277 (5th Gr.), cert. denied, 101 S. . 401 (1980), and United
States v. Sheldon, 544 F.2d 213, 219 (5th Gr. 1976)).
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Nichols was entitled to relief on the court's cunulative error
t heory.

Havi ng rej ected each of the bases on which the district court
granted habeas relief, we sustain the state's appeal and reverse
the judgnment of the district court insofar as it granted N chols
habeas relief. W turn now to consider Nichols' cross-appeal.

1. N chols' Cross-Appeal

A.  Presunption of Correctness of State Court Findings

Ni chol s conplains that the district court erred in affording
the section 2254(d) presunption of correctness to the state habeas
court fact findings, <contending that the followng three
circunstances precluded application of the presunption, nanely:
(1) the failure of the state habeas trial judgesQJudge Harnon (who
did not preside at either of Nichols' trials)SQto sua sponte recuse
hi msel f on account of having been the prosecuting attorney in
Nichols' May 1980 gquilty plea conviction for robbery, which
convi ction had been put in evidence by the state at the puni shnent
stage of Nichols' trial; (2) an inappropriate remark nmade by Judge
Har non at the state habeas evidentiary hearing; (3) Judge Harnon's
havi ng adopted verbatimthe state's proposed findings of fact and
conclusions of law on the state habeas proceeding. Wil e the
district court found that these matters had occurred (see note 36,
supra), it concluded that they did not justify denying the
presunption of correctness to the state court findings, and further
concluded that it woul d eval uate each state finding individually in

the light of the entire record, including that of the federa
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habeas proceedings. N chols, 802 F.Supp. at 70.%® The only state
habeas fact finding which the district court ultimtely determ ned
not to be entitled to the presunption of correctness was the
finding that "[t]he jury was presented wi th overwhel m ng evi dence
that both the applicant and WIllians shot Shaffer,"® the district
court instead determning "that the only conclusion which the
record supports is that both WIllianms and N chols shot at Shaffer
but that either Wllianms or Nichols actually shot Shaffer."” Id. at
75 (original enphasis).?

Ni chol s has not denonstrated error in the district court's
failing to reject the other state court habeas factfindings. W
concl ude that the above-nentioned three circunstances relied on by
Nichols do not, singly or <collectively, nandate a contrary
determnation. W consider these seriatim

Wth respect to Judge Harnon's having been prosecutor in

38 The district court stated:

"This Court determnes that the irregularities [cited by
Ni chols] neither fall within the statutory provisions
whi ch authorize this Court to disregard fact findi ngs nor
do they anpbunt to convincing evidence that all fact
findings were erroneous. Therefore, upon a reviewof the
entire record, along with this Court's supplenental
evidentiary hearing, the Court will eval uate each findi ng
of fact individually to determ ne the proper application
of the presunption of correctness.” |Id.

39 The district court rejected this finding "because the record,
as a whole, does not fairly support such factual determ nation and
because Ni chol s has established by convincing evidence that

[It] was erroneous."” |d. at 75.

40 As previously observed (see note 17, supra), we concl ude that
the record allows the reasonable inference that bullets fired by
both WIllians and N chols struck Shaffer, although only one was
fatal (or disabling).
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Ni chols' May 1980 guilty plea to robbery, which prior conviction
had been put in evidence at the puni shnment stage of Nichols' trial,
we observe that neither the validity of that conviction (and the
rel ated sentence) nor its use at Nichols' sentencing was i n any way
at issue in either Nichols' trial (or direct appeal) or in his
state habeas proceeding (which commenced in 1989), or in this
federal habeas. As a matter of Texas | aw, Judge Harnon clearly was
not disqualified from serving as the habeas trial judge. See
e.g., Hathorne v. State, 459 S.W2d 826, 829, 833 (Tex. Crim App.
1970), cert. denied, 91 S.C. 1398 (1971).% W have previously
indicated that in a conparable position, a federal judge would not
be disqualified under 28 U S.C. § 455. United States v. CQutler,
659 F.2d 1306, 1312-13 (5th Cr. 1981), cert. denied, 102 S. C
1453 (1982). See also Adans v. United States, 302 F.2d 307 (5th
Cr. 1962). And, it is settled that "section 455 establishes a
statutory disqualification standard nore demanding than that
requi red by the Due Process Cause." United States v. Crouch, 896
F.2d 78, 81 (5th Gir. 1990).

The conpl ai ned of remark of Judge Harnon cane at a portion of
the state habeas evidentiary hearing dealing with Nichols' effort
to nmount a statistical challenge to the Texas capital sentencing

schene, when "in response to a wtness' suggestion that N chols

a1 Construing Tex. Const. Art. V, 8 11 ("No judge shall sit in
any case wherein . . . he shall have been counsel in the case") and
Tex. Code Crim Proc. Art. 30.01 ("No judge . . . shall sit in any
case . . . where he has been of counsel for the State or the

accused"). See also Ex parte MIller, 696 S.W2d 908, 909 (Tex.
Crim App. 1985) (these provisions not violated unless "the judge
actually acted as counsel in the very case before hint).
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counsel coul d obtain statistical data regardi ng habeas corpus cases
by issuing a bench warrant to bring each Harris County inmate in
for a hearing, Judge Harnon responded ' Could we arrange for a van
to bl ow up the bus on the way down here?'" N chols, 802 F. Supp. at
79. W are unable to conclude that this clearly inappropriate
remark was anything nore than an ill-considered, off-the-cuff
attenpt to inject hunor into the proceeding. Though the remark was
plainly tastel ess and out of place, it does not establish bias and
prej udi ce. Certainly, there is no indication that N chols or
either of his counsel so understood the remark at the tinme. Cf
Lowenfield v. Phelps, 108 S.Ct. 546, 552 (1988). Moreover, these
remar ks were made near the conclusion of a full evidentiary hearing
fairly and inpartially conducted with due regard for N chols'
rights. Cf. United States v. Wade, 931 F.2d 300, 302-305 (5th
Cr.), cert. denied, 112 S.C. 247 (1991); Poneroy v. Merit Pl aza
Nursing Honme, 760 F.2d 654, 657-659 (5th Cr. 1985). "[J]udicia
remarks during the course of a trial that are . . . disapproving
of, or even hostile to, . . . the parties, or their cases,
ordinarily do not support a bias or partiality challenge" unl ess
"they reveal such a high degree of favoritismor antagonismas to
make fair judgnent inpossible." Liteky v. United States, 114 S. Ct
1147, 1157 (1994). No such showing is even approached here.

As for the conplaint that Judge Harnon adopted the state's
proposed findings and conclusions, that is fully answered by
Anderson v. City of Bessener Cty, NC, 105 S. . 1504, 1511

(1985) ("even when the trial judge adopts proposed findings
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verbatim the findings . . . may be reversed only if clearly
erroneous").

Section 2254(d) requires that state court findi ngs be afforded
a presunption of correctness unless it is shown that one or nore of
ei ght specified exceptions are applicable. The three circunstances
relied on by Nichols are potentially relevant only to the sixth and
sevent h exceptions: "(6) that the applicant did not receive a
full, fair, and adequate hearing in the State court proceedi ng; or
(7) that the applicant was ot herw se deni ed due process of lawin
the State court proceedings; . . . ." The state habeas court
af forded Nichol ssQrepresented by two conpetent |awerssQevery
opportunity to present his contentions, allowing the filing of an
original and three anended habeas petitions over a period of nore
than a year, and conducting an evidentiary hearing with ful
opportunity to present evidence, even continuing the hearing in
order for N chols'" counsel to l|ocate an additional wtness.
Ni chols clearly had a "fair" hearing,* and was not denied due
process in connection with the state court habeas proceedi ngs. *3

We reject Nichols' contention that the district court erred by

42 The three nmatters Nichols points to have no neani ngful
relevance to whether the hearing was "full" or "adequate," as
di stingui shed from"fair." |n any event, we al so concl ude that the
hearing was "full" and "adequate."

43 W also observe that the Court of Crimnal Appeals on
Decenber 12, 1991, based on its own review of the record,
determ ned that the habeas trial court's June 28, 1991, fi ndings
and concl usions were appropriate and denied relief on the basis
t her eof . No challenge has been made to the Court of Crim nal
Appeal s habeas proceedings. C. Briddle v. Scott, 63 F.3d 364, 375
(5th Gr. 1995).
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according the section 2254(d) presunption of correctness to the
state habeas factfindings.

B. Mtigating Effect of N chols' Character Evidence Beyond
Scope of Special |ssues

Ni chol s argues that the district court erred by failing to
find that the punishnent phase special issues (see note 6, supra)
did not allow the jury to give effect to N chols' mtigating
character evidence. W reject this contention. At the |east, the
second special issue concerning future dangerousness provided an
adequate vehicle for the jury to give effect to this mtigating
evidence, placing it within the effective reach of the sentencer,
and there is no reasonable likelihood that the jury would have
found itself foreclosed from thus considering it. The Suprene
Court and this Court have many tines so held. See Johnson, 113
S.C. at 2669; Crank v. Collins, 19 F. 3d 172, 175 (5th Cr.), cert.
denied, 114 S. . 2699 (1994); Janes v. Collins, 987 F.2d 1116
1122 (5th Gr.), cert. denied, 113 S. C. 990 (1993); Barnard v.
Collins, 958 F.2d 634, 640 (5th Cr. 1992), cert. denied, 113 S. C
990 (1993); Grahamv. Collins, 950 F.2d 1009, 1030-1033 (5th Gr.
1992) (en banc), aff'd on other grounds, 113 S. C. 2658 (1993).
Cf. Jurek v. Texas, 96 S.Ct. 2950, 2954 (1976). No Penry-type
evi dence was presented. See Penry v. Lynaugh, 109 S. . 2934
(1989).

C. Complaints of the Prosecutor's Jury Argunent

Ni chol s conpl ai ns of various instances of allegedly inproper
argunent by the prosecution, nostly at sentencing, asserting that
he was thereby denied a fair trial and deprived of due process of
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law. We reject this contention, and find no error in the district
court's denial of relief in this connection.
Wher e i nproper prosecutorial argunent is asserted as a basis

for habeas relief, it is not enough that the prosecutors' remarks
were undesirable or even universally condemmed,'" rather "[t]he
rel evant question is whether the prosecutors' comments 'so infected
the trial with unfairness as to nake the resulting conviction a
deni al of due process.'" Darden v. Wainwight, 106 S.C. 2464,
2471 (1986). In order to constitute a denial of due process "'the
acts conpl ained of nust be of such quality as necessarily prevent
a fair trial,"'" Derden, 978 F.2d at 1457. Moreover, the burden is
on the habeas petitioner to also show a reasonable probability
“that but for these remarks" the result woul d have been different.
See Felde v. Blackburn, 795 F.2d 400, 403 (5th Cr. 1986).
Further, failure to object to an argunentsowholly apart from
questions of procedural barsQis an indication that it was not
percei ved as having a substantial adverse effect, Derden at 1458,
or would not naturally and necessarily be understood as advanci ng
i nproper considerations. MIlton v. Procunier, 744 F.2d 1091, 1095
(5th Gr. 1984), cert. denied, 471 U S. 1030 (1985). See al so
Lowenfield, 108 S.Ct. at 552.

W now turn to the specific instances conplained of by
Ni chol s.

(i) Nichols initially conplains that in argunent at the
puni shnment stage the prosecutor inproperly injected religion. No

obj ection was nade to this argunent, and on direct appeal the Court
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of Crimnal Appeals held that conplaint in this respect was
accordi ngly waived. Ni chols, 754 S.W2d at 199-200. The sane
hol di ng was made on the state habeas (together with the alternative
holding that on the nerits relief was not warranted). No cause
being shown for the failure to object, the claimis procedurally
barred under the principles of Wainwight v. Sykes and Engle v.
| saac and their progeny. See Andrews v. Collins, 21 F.2d 612, 628
(5th Gir. 1994), cert. denied, 113 S.Ct. 2405 (1993).4%

Moreover, the claimis lacking in nerit even if it were not
barred. At the punishnent stage the defense introduced testinony
of a priest who, at N chols' request, visited him several tines
while he was in jail awaiting trial. The priest testified on
direct that he had "first net" N chols ten years earlier, but had
never visited in his hone or seen himat church, that while in jail
Ni chols' attitude changed from one of depression to renorse and
contrition, and that if given a chance N chols could becone a
constructive citizen. On cross, he admtted that he did not know
what Ni chols was doing in the sone ten years after he first net him
and when he saw himin jail. The defense, near the end of its
puni shment argunent, called attention to the priest's testinony.

The now conpl ai ned of prosecution argunent® was in response. The

44 As we have recogni zed many tines, nost recently in Anps v.
Scott, 61 F.3d 333, 339-345 (5th Cr. 1995), the Texas
cont enporaneous objection rule is an adequate state procedural
ground on which to base denial of federal habeas review of a claim
deni ed under Texas |law for failure to object.

45 "Well, better roll out the priest. A man he
had not seen in ten years. Al of a sudden we
have a jail house Christian. | submt to you
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natural understanding of the thrust of this argunent is that the
jury could reasonably infer that the priest did not really know
Ni chol s and that Nichols' supposed change to renorse and contrition
was not genuine. Such a contention is essentially proper. There
is absolutely no reasonabl e |i kelihood that these brief passages of
argunent (or anything else in the trial) created a neaningful risk
that the jury verdict was to any extent based on Nichols' religious
beliefs (or lack thereof, or on any inference in that regard from
the priest's failure to testify in regard thereto).

(i) Conplaint is also nmade of prosecution argunents at
sentencing concerning the victims character, which are also
asserted to have been outside the record. Again, there was no
objection to these argunents, and the state habeas court held t hem
for that reason barred (and, alternatively, not to justify relief
on the nerits). This claimis hence forecl osed by the procedural
bar .

It also fails on the nerits. The prosecutor's reference to
the grief and loss of the victims famly and his asking the jury
to consider the victim were essentially within the range of
argunent held not to offend the Eighth Amendnent in Payne v.
Tennessee, 111 S. C. 2597 (1991). This is also the case wth

that this Harris County jail has converted
nmore sinners than all of the churches in
Houston, Texas, right up until just after
their trials. It's interesting for you to
note that the priest never said one word to
you about the sacranment of confession. He
said not one word to you about conversion to
Christianity."
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respect to the brief reference to Shaffer's enpl oynent and being
killed while at work. There was no argunent (or evidence) as to
"opinions of the victims famly about the crine, the defendant,
and the appropriate sentence." ld. at 2612 (O Connor, J.,
concurring). There was nothing so inflammtory about the argunent
as to render the entire sentencing proceeding unfair. 1d. at 2612
(O Connor, J., concurring), 2614 (Souter, J., concurring).
Mor eover SQand al so di spositive of the contention that the argunent
went beyond the evidence?sqdefense counsel in his argunment had
al ready raised these matters, arguing that "ny heart goes out to
his [Shaffer's] famly" and "[t]hey [Shaffer's fam|ly] have had a
terrible tragedy intheir famly."4 Defense counsel further argued
"l doubt very seriously if the Shaffer famly would get any

sati sfaction from' inposition of the death sentence on N chols, and

stated "I feel for thembut taking Joe's life is not going to help
thema bit" but could "hurt a lot of other folks." Defense counsel
46 The part of the argunent now so chal |l enged was:

"You ought to be thankful that the State did not choose
to show you the grief or msery of the other famly
involved in this. The Schaeffer [sic] famly. W could
have put Ms. Schaeffer [sic] right there on the stand
and | et you watch her cry. W could have ask [sic] her
what JoJo Nichols has done to her life forever . . . |

could have asked . . . who is going to take care of you
in your old age. Surely it's not going to be Joseph
Ni chol s. ™

This was imediately followed by the statenment "W chose to
spare you that because it is our duty and your duty to | ook solely
at the evidence and not cry for either side.”

ar Simlarly, a defense sentencing wtness testified on direct
"nmy heart goes out to the Shaffer famly."
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also referred in this connection to the testinony of a defense
sentencing witness who stated he was wlling to do "whatever it
takes" (or "whatever needs to be done") for Shaffer. Suffering by
the Shaffer famly was a prem se the defense had al ready explicitly
raised and accepted in its sentencing phase argunent. The
prosecutor rem nded the jury "to look solely at the evidence and
not cry for either side.”" There was no deprivation of due process
or fundanental unfairness in the prosecution's response. “®

(ii1) N chols next conplains of two prosecutorial argunents

48 Conplaint is also nmade that the followi ng two sentencing
argunents were not supported by the evidence: "And he'll gun you
down if he gets the slightest opportunity,” and "That's a
lifestyle. Ever since the man has been able to walk he's been
stealing and running wld."

W note to begin with that no objection was made to either
argunent. No conplaint was nade on direct appeal or in the state
habeas in regard thereto. It is <clear that the Texas
cont enpor aneous obj ection rule would bar relief on these clains, as
it did on all N chols' clainms respecting unobjected to argunents
which were raised in state court. Accordingly, these clains are
subj ect to procedural bar in federal habeas. Teague, 109 S.Ct. at
1068-69. We also note that these clains were not raised in the
federal habeas petition below, and, although the argunents were
quoted in Nichols' post-evidentiary hearing brief below, Nichols
never sought to anmend his petition and these particular clains were
not addressed by the district court. |In any event, the clains are
w thout nerit. The first statenent is a reasonabl e deduction from
t he evi dence, which showed that N chols shot at Shaffer, |ess than
two nont hs previously had shot a convenience store clerk who did
not respond fast enough to his demand for noney (which he then
continued to demand as the clerk bled), and on being jailed for the
present offense threatened to "shoot any deputy that got in his
way. " The second statenentsqQfacially obvious hyperbole not
intended to be taken literallysQwas preceded by references to
Ni chol s' February 1979 theft, his April 1980 robbery, his August
1980 robbery where he shot the clerk, his Cctober 11, 1980, arned
robbery, his instant October 13, 1980, offense, and his June 1981
pl anned arnmed jail break. The sentences immediately follow ng the
"since the man has been able to wal k" coment are as follows:

"That's al nost three years [1979-1981]. It's not just a few bad
months." It was clear what was intended, and that was entirely
pr oper.
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at the guilt/innocence stage of the trial which he contends were
"incorrect statenents of the legal principles applicable.™ No
objection was nmade to either argunent at trial, on direct appeal,
or in the state habeas proceedi ngs. It is clear that the Texas
cont enpor aneous obj ection rule would bar relief in state court, and
the clains are accordingly procedurally barred on federal habeas.
Teague, 109 S.Ct. at 1068-69. See al so Weaver v. MKaskle, 733
F.2d 1103, 1104-5 (5th Cr. 1984); Marks v. Estelle, 691 F. 2d 730,
734-35 (5th Cr. 1982). Cf. Bates v. Bl ackburn, 805 F. 2d 569, 574-
75 (5th Gr. 1986); Webb v. Bl ackburn, 773 F.2d 646, 650-651 (5th
Cir. 1985). W also note that these clains were not raised in the
federal habeas petition below, and, although the argunents were
quoted in Nichols' post-evidentiary hearing brief below, N chols
never sought to anmend his petition and these particular clains were
not addressed by the district court. See United States v. Smth,
915 F.2d 959, 964 (5th Cr. 1990).

In any event, these clains have no nerit. The first
conpl ai ned of argunment*was a proper plea to the jury to use its
common sense i n evaluating the defense's contentions as to what had
actual ly happened. See Wllians v. Florida, 399 U S 78, 100
(1970) (jury trial calls for "the commonsense judgnment of a group

of laynmen"). N chols' appellant's brief does not explain why he

49 Thi s now conpl ai ned of argunent was:

"I'n our duty to answer the argunents of the defense
attorney, | ask you, if youwll, just take one step back
from their defense and look at it, apply the law of
common sense that you brought intothis courtroom that's
why juries are chosen."”
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thinks this argunent was inproper nor <cite any supporting
authority. W note that the prosecutor had explained at length to
the jury that they were obligated to follow the court's charge, as
did the charge itself. This contention is frivolous. The second
chal | enged argunent®® was in substance a correct statenment of the
| aw that, under the charge, Nichols could only be found guilty of
capital mnmurder or of nurder, or found not guilty. Mor eover,
def ense counsel did not request a charge on any form of robbery as
a |lesser included offense, and no such charge was given. Yet
def ense counsel had argued that N chols was guilty of aggravated

robbery.>® The state's argunent was a proper response and a correct

50 Thi s now chal | enged argunment was:

"Under our law he is either guilty of capital nurder, he
isguilty of murder, or he is not guilty of anything. He
wal ks right out that door. W can never convict him of
robbery or anything else . . . . The defense is saying
t hat what you really have here is a situation where there
are cracks in the | aw and we want you to |l et JoJo N chols
slip through these cracks and get away."

51 Def ense counsel argued:
"You know, |'mgoing to say sonething that | very,
very seldom say as a defense attorney. Joseph Bernard
Ni chols . . . He's quilty of an aggravated robbery.

And had the State charged himw th aggravated robbery,
you could have retired to the jury room based upon the
facts that you heard fromthe wi tness stand and i n about
two mnutes found himguilty of a first degree felony.
But they elected to do sonething other than that. You
know, they already had their pound of flesh.

. So Joseph Bernard [sic] N chols is quilty of
aggravated r obbery.

But when you look at this charge, you're not
authorized to find him guilty of aggravated robbery
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statenent of the law. N chols cites no authority in support of his
contention. W reject it as frivol ous.

(iv) The next conpl ai ned of argunent is the state's reference
at sentencing to N chols' having been indicted for the
unadj udi cat ed of fenses, evidence of which had been put before the
jury.% On direct appeal this argunent was chall enged as being
outside the record (here it is challenged only as an inproper
inference of guilt froman indictnent), and the Court of Crim nal
Appeals held that the contention was barred because no trial
objection to the argunent had been made. N chols, 754 S . W2d at
199- 200. Hence this claim is procedurally barred. Mor eover,
al t hough this argunent of the prosecutor was presented in N chol s’
post -evidentiary hearing brief below it was never includedin his
federal habeas petition or addressed by the district court.

In any event, the claimis without nerit. The argunent was in
response to defense counsel's argunent criticizing the state for
not having taken action on the unadjudicated offenses, arguing
"there has been no action taken by any other group of individuals

or by the state."® The state responded that another group of

because he i s not charged with aggravated robbery. He is
charged with capital nurder. And in ny estimation, the
State m sj udged . "

52 The argunent was: "Now they want you to pretend that all his
other crines are just fantasies, those really didn't happen. G and
juries have indicted themjust as he was indicted in this case."

53 There Ni chol s contended that the argunent went beyond the | aw
and the facts and was hence inproper under Texas | aw.

54 Def ense counsel had argued:
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i ndi viduals had acted, by indictnment. Moreover, defense counse
had previously expressly acknow edged i n argunent that N chols had
been charged with attenpted escape. The evidence as to the other
unadj udi cat ed of f ensessQt he August 13 and Cctober 11, 1980, arned
robberi essQqwas undi sputed, and substantial evidence was presented
as to the planned escape. There is no reasonable |ikelihood that
the jury was inproperly influenced by this passing rebuttal remark
of the prosecution.®®

(v) Three other prosecutorial argunents, tw at the
guilt/innocence stage and one at sentencing, are attacked as havi ng
"inproperly struck at N chols over the shoulders of his trial

counsel . "% Apar t from this general and uninformative

. . there was at sone tine later a robbery that he
entered a pl ea of guilty on and was gi ven probation. You
know that fact. From that point on though, the only
additional thing that you now know is that he is guilty
of this offense because a jury has not had the
opportunity to pass on those other issues even though
t hose cases have been pending as the record shows for a
long tine. There has been no action taken by any ot her
group of individuals or by the State that woul d hel p you

resol ve those issues. Never a notion to revoke been
executed on him It's never been revoked for that
matter. None of the other cases have been brought to
trial "
55 We al so observe that defense counsel had argued at sentencing
that under the law indictnents were not evidence. At the

guilt/innocence stage the court had instructed the jury, "A grand
jury indictnent is the neans whereby a defendant is brought to
trial in a felony prosecution. It is not evidence of quilt

56 The conpl ai ned of argunents at the guilt/innocence stage are:
"If the defense wanted to play this gane and would have been
clever, they would have said this is the bullet that got him But,

no, they want to play the door gane." And, "The defense wants you
to believe Wllie ejected that bullet right here in the front door.
Unh huh. Physi cal evidence caught them again."” The chal | enged
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characterization, N chols' appellant's brief does not explain the
basis for the challenge and contains no supporting argunent. The
conplaint is not adequately presented for review Fed. R App. P.
28(a)(6); United States v. Beaunont, 972 F.2d 553, 563 (5th Cr.
1992) . Nor was it in the district court.® In any event, the
conplaints present no basis for relief. To begin with, no
obj ection was made at trial (or on appeal) to these argunents (and
they were not a grounds of conplaint in the state habeas). They
are hence procedurally barred. Even if they were not, the present
no basis for relief. The brief references at the guilt/innocence
stage to "the door gane" and "physical evidence caught thent are
not hi ng nore than argunent that the inferences as to what happened
urged by defense counsel were not consistent with the physica
evi dence. The sentencing argunent referred to the fact that at the

guilt/innocence stage defense counsel argued that WIllians fired

sentenci ng argunent is:

"You recall on the question of guilt he sincerely argued

to you that the bullet canme from the door. They had
t hensel ves twi sted sideways just to where it would cone
from the door. Now they have shifted gears that you

don't believe that and now they want the shot to cone
over here from the counter from Wllie Ray WIIians.
Aren't you offended by that? Wuldn't you be offended
for a State's attorney to stand up here and shift and
tw st and blatantly change the proof around? There is
sonething very wong with that. | submt to you that you
shoul d be offended by that. Does it ever end?"

s7 The referenced guilt/innocence argunents were not conpl ai ned
of in the federal habeas petition, and the referenced sentencing
argunent was nentioned only in the portion of the petition dealing
wth the claimthat the Wllians trial estopped the state from
arguing that Nichols fired the fatal shot. None of the chall enged
argunents were addressed by the district court.
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the fatal shot from the door as he went back in, while at
sentenci ng defense counsel appeared to argue that Wllianms fired
the fatal shot from "in front of the counter." And, the
prosecution's argunent was in response to defense counsel's
criticismof the prosecution for its asserted inconsistency in the
WIllianms and N chols cases.®® These unobjected to prosecution
argunents did not deprive N chols of due process or deny hima fair
trial or sentencing, and there is no reasonable |ikelihood that
they caused the verdict to be to any extent inproperly based.

(vi) Quoting a single sentence fromthe state's argunent at
each phase of his trial, N chols asserts that each "inproperly
i njected the personal beliefs of the prosecutor intoits argunent.”

Ni chols' appellant's brief makes no argunment in support of
this assertion, and the conplained of sentences are not nentioned
in his federal habeas petition or in the district court's opinion.
Assuming the matter is properly before us, it is procedurally
barred as no objection was nmade at trial (or on appeal) to either
argunent (and neither was raised as a ground for relief in the
st at e habeas proceedi ng).

I n any event, neither argunent presents a basis for relief on

°8 Def ense counsel had argued, anong ot her things:

"You' ve obviously got the testinony of WIlie Ray
Wllianms. | think WIllie Ray would have liked to have
heard the testinony in this case before he was in the
posture he was earlier where he got death for this sane
transacti on because according to the argunent in this
case earlier, Wlliedidn't do anything. WIlie couldn't
have killed the man even though he said he did and even
t hough his testinony was consistent with the injuries to
the man."
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the nmerits. The first statenent N chols chal | enges was nade by t he
prosecutor during the puni shnent phase of the trial. Referring to
Janes Paul Martin, an inmate at the Harris County Jail who
testified that he and N chols had been involved in an escape pl ot
while injail, the prosecutor stated: "I wouldn't cone to court to
you and say convict a man on the word of a crimnal wthout
corroboration.” Al t hough a prosecutor "may not express his
personal opinion as to the credibility of witnesses, or his own
belief regarding a defendant's guilt,"” United States v. Wal ker, 613
F.2d 1349, 1355 (5th Cir.), cert. denied, 100 S.Ct. 2172 (1980), he
may properly conment on the wei ght of the evidence. See Casel, 995
F.2d at 1309. Here, it is clear from the context in which the
statenent was made that the prosecutor was not expressing his
personal opinion about the credibility of Martin. Rather, he was
directing the jury to look to other evidence that supported
Martin's testinony, which, because it was the testinony of a
convicted felon, would be suspect standing alone.®* This type of

argunent "is permssible to the extent that it draws a concl usion

59 The now challenged statenent closely followed the
prosecutor's statenents that at the guilt/innocence stage the jury
had been instructed to require corroboration of acconplice
testinony but had not been so instructed as to the punishnent
phase, and that the prosecutor neverthel ess would not ask the jury
to believe Martin absent corroboration, which the prosecutor urged
was afforded by the testinony of the guard Garrett and the hi dden
gun and knife found in the area of Nichols' cell and Martin's prior
statenent. The prosecutor was al so respondi ng to defense counsel's
argunent that only N chols and one other were charged in the
escape, though nore were invol ved. The prosecutor stated: "we
only have corroboration as to two others. | wouldn't conme to court
to you and say convict a man on the word of a crimnal wthout
corroboration. W had corroboration as to two others.”
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based solely on the evidence presented.” Id. (citing United States
v. Enstam 622 F.2d 857, 869 (5th Cr. 1980), cert. denied, 101
S.Ct. 1351 (1981); United States v. Bright, 630 F.2d 804, 824 (5th
Cr. 1980), and United States v. Binker, 795 F.2d 1218, 1223 (5th
Cir. 1986)). Such is the case here.

The second statenent which Nichols objects to was nade during
the state's argunent at the close of the guilt/innocence phase of
the trial. In arguing that Nichols fired the shot that killed
Shaffer, the prosecutor stated: "And I'Il tell you it was his hand
that did the killing." Once again, however, N chols gives an
i nconpl ete picture. | medi ately after the prosecutor nade the
above- quoted statenent, he asked "How do you know that?" and then
proceeded to sunmari ze the evi dence presented at trial which would
tend to support the theory that Nichols fired the fatal shot. In
United States v. Mirris, 568 F.2d 396 (5th Gr. 1978), this Court
expl ained that a prosecutor may state his own opi nion or know edge
of the case as long as he nakes it clear that "the concl usions he
is urging are conclusions to be drawn fromthe evidence." |d. at
401. Here, the prosecutor argued the admtted evi dence i n support
of the challenged statenent. Hence, in the context of the

prosecution's argunent the statenent was not i nproper.

(vii) Lastly, N chols asserts that at sentencing the
prosecution "inproperly commented on N chols' failure to call
W t nesses or present evidence." Again, wthout citation to

authority or neaningful argunent, N chols quotes four sentences

whi ch he contends are thus inproper. First, during the state's
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argunent at the end of the punishnment phase of the trial, the
prosecut or stat ed:

"Way is it that not one, not one enpl oyer except a famly

friend, M. Creal, cane and sat here and told you what a

nice worker he was. Not one. Not even a co-worker cane

here to verify to you that he actually worked or that he

was a good worker, not one."
Later, the prosecutor conmmented that "Not one enpl oyer, not one co-
wor ker, not one school mate, not one nei ghbor has cone here."

Agai n, these portions of the argunent were not conpl ai ned of
in N chols'" federal habeas petition. Moreover, they are
procedurally barred. No objection was nade at trial (or on appeal)
tothe first argunent (and it was not raised as a ground for relief
inthe state habeas proceedi ngs). The second argunent was obj ect ed
to at trial on the ground it was "not a correct statenent of the
evi dence. "0 On direct appeal, N chols conplained that the
statenent was inproper as "comment on his failure to cal
puni shment wi tnesses,” and the Court of Crim nal Appeals held that
"[b] ecause the challenge on appeal does not conport with the
objection at trial, nothingis presented for review." N chols, 754
S.W2d at 200. ¢!

At all events, the clains lack nerit. As a matter of Texas

| aw, the prosecutor may comment on "the defendant's failure to cal

a material wtness, and he may draw an inference fromthat failure

60 The trial court then ruled: "The jury will use their own
recol l ection concerning the evidence. The objectionis overruled."”
61 The Court of Crimnal Appeals also stated, "Further, any
possible error raised by the trial objection was cured by the
[trial] court's adnoni shnent." |d.
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that the testinony would have been unfavorable." O Bryan v.
Estelle, 714 F.2d 365, 388 (5th Gr. 1983), cert. denied, 104 S.C
1015 (1984); see also OBryan v. State, 591 S.W2d 464, 479 (Tex.
Crim App. 1979) (en banc), cert. denied, 100 S.C. 2975 (1980).
Moreover, in federal trials, although a party's failure to call a
wtness equally available to both sides may not be properly
comented on, if the defendant fails to call a witness peculiarly
within his control, the prosecutor may properly comment on that
failure. United States v. MWVR Corp., 907 F.2d 489, 501-02 (5th
Cr. 1990), cert. denied, 111 S C. 1388 (1991). "That the
potential witnessis . . . accessible to service of subpoena by the
court does not nmake the witness equally available to both parties.™
ld. at 502. The relationship of the witness to a party may nake
hi mor her nore available to that party. 1d. Such is the case sub
judice. Here, the prosecutor was conmenting on Nichols' failure to
call certain types of wtnesses during the punishnment phase to
establish mtigating circunstances. These types of wtnesses are
generally nore avail able to the defense. And, because "the option
of producing and comng forward with mtigating circunstances is
upon the capital defendant,"” O Bryan, 591 S.W2d at 479, they are
nmore likely to be called by the defense. The prosecutor's brief
coment on Nichols' failure to call certain types of good
character witnesses was not clearly inproper; certainly it did not
render the sentencing fundanentally unfair or deprive Nichols of
due process.

Ni chol s asks that we view all the conplained of prosecution
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argunents together. However , even when all are viewed
cunul ati vel ysQand even w thout considering that counsel did not
think the vast majority of themworth conplaining of at trial, or
on appeal, or in any of the lengthy and frequently anended state
habeas petitions, or, for the nobst part, in the federa
petitionsQit is entirely clear to us that they did not operate to
deprive Nichols of a fundanentally fair trial at any stage of the
proceedings or to deny him due process, and that there is no
reasonabl e likelihood that the jury's verdict at either stage was
i nproperly affected thereby.

D. Ineffective Assistance of Counsel

Ni chol s conpl ai ns of ineffective assistance of trial counsel,
listing in three pages of his brief nine different clains in this
respect. After evidentiary hearings in both the state habeas court
and the district court below, all clains of ineffective assistance
of counsel were rejected by the state habeas trial court, the Court
of Crimnal Appeals, and the district court bel ow

Under Strickland v. Wshington, 104 S. C. 2052 (1984), a
habeas petitioner claimng ineffective assistance of counsel has
t he burden to denonstrate both deficient performance and prej udi ce.
ld. at 2064. As to the fornmer, judicial scrutiny of counsel's
conduct "nust be highly deferential," id. at 2065, "the distorting
effect of hindsight" is to be avoided, id. at 2065-66, and courts
must "indulge a strong presunption that counsel's conduct falls
within the w de range of reasonabl e professional assistance.” |d.

"It is not enough to show that sone, or even nost, defense | awers
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woul d have handled the case differently.” Geen v. Lynaugh, 868
F.2d 176, 178 (5th Gir.), cert. denied, 110 S.Ct. 102 (1989). To
establish prejudice, "[i]t is not enough for the defendant to show
that the errors had sone conceivable effect on the outcone of the
proceedi ng," Strickland at 2067; rather, he nust denonstrate a
"reasonabl e probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different."
|d. at 2068. "A reasonable probability is a probability sufficient
to underm ne confidence in the outcone." |d.

Qur exam nation of the record, including that of the habeas
proceedi ngs, reflects that N chols was represented vi gorously and
effectively at trial by his two counsel Lane and Scott, each of
whom had |i kewi se so represented him throughout his first trial.
These attorneys were famliar with the facts of the case, nade and
procured hearings and rulings on appropriate pretrial notions and
nmotions to suppress, investigated and presented testinony, made
obj ecti ons, presented appropriate jury argunents, and subjected the
state's case to rigorous adversarial testing and opposition at
trial. Many of the instances of alleged ineffectiveness which
Ni chols raises on appeal were not adequately raised below and
hence are not properly before us. United States v. Smth, 915 F. 2d
959, 964 (5th Cr. 1990). But even considering all the clains of
ineffective assistance of counsel raised on appeal, we are
convi nced that Ni chols has neither overcone the strong presunption
that counsel's conduct fell within the w de range of reasonable

pr of essi onal assi stance nor denonstrated any reasonabl e probability
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that but for the clained deficiencies the result of the proceedi ngs
woul d have been different. No such probability sufficient to
under mi ne confidence in the outcone has been shown. W now briefly
address the particular assertions of ineffectiveness raised by
Ni chol s on this appeal.

(i) Conplaint is made that N chols' attorneys failed to
attenpt to delay entry of the July 31, 1981, mstrial order in
Ni chols' first trial until August 31, 1981, when the 1981 anendnent
to Tex. Code C&rim Proc. art. 37.071(e) cane into effect providing
that if the jury is unable to answer any puni shnent special issue
the defendant shall be sentenced to life inprisonnent. Thi s
contention materially differs from the only claim nade bel ow
respecting this subject, which was that counsel was i neffective for
failing to ask the trial court "to set aside the interlocutory
order of mstrial and to sentence” Nichols to life inprisonnent "in
accordance with" anended article 37.071(e). In any event, the
present contention, as well as that nade below, is w thout nerit,
and under neither theory has either deficient performance or
prejudi ce been denonstrated. On direct appeal, the Court of
Crim nal Appeals specifically rejected N chols' attenpt to invoke
anended article 37.071(e), stating "[b]ecause appellant's first
trial was held prior to the effective date of the anendnent to
subsection (e), the anendnent has no application.” N chols, 754

S.W2d at 204. Nichols cites no authority and nmakes no neani ngf ul
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argunent, in support of his contention on appeal.® Nor are we
aware of any such authority. So far as we are able to ascertain,
nothing in Texas |law woul d authorize the trial court to discharge
the jury without declaring a mstrial. And, it would be patently
unreasonabl e for defense counsel to have urged, or for the tria
court to have ordered, that the jury continue bound to the case for

anot her nonth.® Moreover, continued deliberations would risk a

yes" answer to the single special issue which the jury had not
t hen unani nously answered in the affirmative.

(i) Ni chol s next conplains that his counsel failed to
present WIllians' testinony as given at his own trial SQi nstead of
that given at N chols' first trialsQand failed to utilize the
transcript of WIllians' trial on cross-exam nation of WIIians'

prosecutor to force the latter "to admt that WIlians was

62 In support of his contention nade in the district court,
Ni chols cited Rodriguez v. State, 852 S.W2d 516, 520 (1993), which
held that a trial court had authority to withdraw an order of
mstrial. But that decisionsQrendered nore than a decade after
Ni chol s' second trial sQwas expressly predicated on the fact that
the mstrial (which was declared out of the presence of the jury
during the course of trial and before the case had been submtted
to the jury) was pronptly wi thdrawn before the jury was di scharged
and without the jury's ever having been infornmed of it. Here the
jury was expressly inforned of the mstrial and was conpletely
di scharged by the court on July 31, 1981. The state habeas court
determ nedsQand the Court of Crim nal Appeals inplicitly
agreedsQthat "the trial court's declaration of a mstrial in the
applicant's first trial is not an interlocutory order which the
trial court could later withdraw in order to apply the subsequent
anendnent to Article 37.071(3)." Nothing presented suggests any
basis for us to find this an incorrect statenent of Texas | aw

63 And, in light of the opinion of the Court of Crimnal Appeals
on direct appeal, it is at the best highly doubtful that anended
article 37.071(e) would have applied even if the jury had not been
di scharged until Septenber 1, 1981.
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convicted as the lone triggermn." These contentions were not
rai sed below and are not properly before us. |In any event, they
are wholly without nerit. WIIlians' testinony at his own trial was
not nore favorable to Nichols then his testinony at Nichols' first
trial. Indeed, WIllians' testinony at his own trial indicated that
when he shot (or shot at) Shaffer from the door, he did so in
response to Nichols telling him"shoot-shoot" (see note 2, supra).
Wllianms did not nmention this in his testinmony at N chols' first
trial. Had this testinony been before the jury, it would have
whol | y undercut N chols' defensive theory that he was not quilty
even under the | aw of parties because when Wllians fired what the
defense contended was the fatal shot, N chols had already
conpletely left and WIllians' shot was "the separate act of Wllie
Ray Wl lians, acting i ndependently" for which, under the wordi ng of
the court's jury charge, N chols would not be responsible. As to
the cross-exam nation of WIlians' prosecutor, what WIlIlians was
convicted of was determnable from and only from the record in
that case. W have held that that does not reflect a determ nation
that Wllianms was "the lone triggerman." Nor is there any show ng
that WIllians' prosecutor could possibly shed any other |ight on
the matter. The jury had before it the undisputed fact of
WIllianms' conviction for Shaffer's nmurder, as well as his testinony
that he shot Shaffer from the door, causing himto fall back.
Ni chol s makes no show ng of deficient performance or prejudice in
regard to these matters.

(iii) On the basis of April 1992 affidavits submtted after

68



the evidentiary hearing below to the district court with Ni chol s’
motion to expand the record, which the district court denied
Ni chol s contends that defense counsel failed to interview w tness
Teresa | shnman, a deli enpl oyee, and failed to exam ne deli enpl oyee
Johnson "on the "triggerman' issue." This issue is not properly
before us. The affidavits are not a part of the record (and no
conpl ai nt has been nmade of the ruling denying the notion to expand
the record); and they were tendered to the district court in
respect to a Brady claim Further, the issue was not adequately
rai sed bel ow The habeas petition only alleged in the nost
conclusional form that "Counsel's overall performance, including
t he general |ack of any investigation, denied petitioner effective
assi stance of counsel at both stages of the trial. Counsel's trial
strategy was unreasonable and it was not based on an adequate
i nvestigation." There was no allegation concerning Johnson or
| shman or the subject matter to which their affidavits are now
alleged to be relevant. These allegations in the petition are
pl ainly i nadequate to raise a constitutional issue in the respect
now asserted on appeal. See Ross v. Estelle, 694 F.2d 1008, 1111-
1112 (5th Gr. 1983); Al exander v. MCotter, 775 F.2d 595, 602-603
(5th CGr. 1985). The allegations nmay not be supplenented on
appeal . Al exander at 603.

Moreover, there is no adequate showing or allegation that
counsel was deficient in this respect. Present counsel, who had
been representing Ni chols since sonetine before May 1989, took the

position below that they did not find out the information in the
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affidavits until early 1992. N chols suggests no basis on which
trial counsel can be faulted for not producing this informtion
whi | e excusi ng habeas counsel for not producing it in the state
habeas or earlier in the federal habeas. Cf. Keeney v. Tamayos-
Reyes, 112 S.Ct. 1715 (1992). Further, the I shman affidavit states
that she initially told the police that she saw not hing. % This was
consi stent with Johnson's testinony that when Nichols and WIIlians
shot at Shaffer, the other deli enployee theresQl shman (then known
as McCGee, which was not her true nane)sQwas back in the kitchen or
bat hroom and did not conme out. As to Johnson, defense counsel had
al ready reviewedsQand at trial succeeded in getting before the
jurysQher witten, sworn statenent to the police, and there was
nothing to indicate that she had ever said anythi ng el se, nuch | ess
anything favorable to the defense. Nor do the April 1992
affidavits show a probability of a different result sufficient to
underm ne confidence in the outcone. Johnson's affidavit reflects
that just after N chols shot, and before either Nichols or WIllians
left, she saw Wl lians "l eaning across the counter and firing the
shot that killed M. Shaeffer (sic)." This entirely contradicts
the defense theory that the fatal shot was fired by Wllians from
the door after N chols left and was thus "the separate act of"

WIllians "acting i ndependently" for which under the charge N chol s

64 Her affidavit states that several days l|later she was
interviewed by "soneone fromthe district attorney's office" and
told him what she did see and he took notes, but apparently no
statenent was presented to her to reviewor sign. She had been "in
trouble with the law in Louisiana." Her affidavit indicates that
not long after the offense she noved back to Louisiana, where she
apparently had no tel ephone.
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woul d not be responsible. | shman's affidavit nentions only an
initial set of shots fired fromthe counter area (after which she
ran into the restroom where Johnson "was already |ocked in").
| shman does state Shaffer "went down and reached under the counter
for his gun,” but this is just what Johnson's Cctober 13, 1980,
st at enent SQwhi ch was before the jury without limtationsQsaid. In
Johnson's trial testinony, she admtted making the OCctober 13,
1980, statenent, but said that although Shaffer "went down in a
squat position" she "didn't see hi mreach for anything."% N chols'
statenent and Wllians' testinony, both before the jury, were that
Shaffer cane up with a gun in his hand.

(iv) Nichols next conplains of counsel's failure to object to
the trial court's grant to juror Pearson of an exenption fromjury
service for child care under Tex. Govt. Code Ann. 8 62.106(2).
Ni chol s does not explain why the exclusion was erroneous, but it
may possi bly have been in that although Pearson had custody of her
two-year-old child, the statute speaks to exclusion for those
having custody of children under ten where the jury service
"requires leaving the <child or children wthout adequate
supervision,"” and Pearson had said she had "a sitter." It is
gquestionabl e that constitutionally deficient perfornmance i s shown.
Whet her a juror is desirable is inherently a matter of judgnent,

particularly when, as in Pearson's case, a strong antipathy to

65 There is nothing to suggest that defense counsel knew or
shoul d have known t hat Johnson's testinony would (or would |ikely)
deviate fromthis aspect of her statenent.
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service is expressed.?® In any event, prejudice 1is not
denonstr at ed. Al though the state did not request or suggest
Pearson's exclusion, and Pearson clearly said she wanted the
exenption, Nichols asserts prejudi ce because Pearson had i ndi cat ed
reluctance to inpose the death penalty and the state eventually
used all its perenptory challenges. However, at the tine Pearson
was excused, the state had used only two of its perenptory
chal l enges. It cannot be shown that but for her excl usion Pearson
woul d have served. And, nothing in the record tends to establish
“"that, in the absence of defense counsel's errors, a different
factfinder . . . would have been reasonably likely to arrive at a
different outcone." Geen v. Lynaugh, 868 F.2d 176, 178 (5th G r.)
(original enphasis), cert. denied, 110 S.Ct. 102 (1989). Moreover,
in United States v. Prati, 861 F.2d 82 (5th Cr. 1988), we
concl uded that the Suprene Court, in Ross v. Cklahoma, 108 S. Ct

2273 (1988), "rejected 'the notion that the |loss of a perenptory
chal  enge constitutes a violation of a constitutional right to an
inpartial jury."" 1d. at 87 (quoting Ross, 108 S.C. at 2278).
I nstead, "the pertinent inquiry is whether the jurors that actually
sat were inpartial as required by the sixth anmendnent." | d.
Because N chol s does not assert that his jury was not inpartial, he
has failed to denonstrate that his counsel's failure to object to

t he exclusion of Pearson was prejudicial.?

66 Pearson had stated "I really don't want to do this" (serve
on the jury).

67 In a single sentence of his appellant's brief, N chols also
conclusorily asserts that defense counsel inadequately attenptedto
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(v) Complaint is next nade of defense counsel's failure to
object to an allegedly "inproper" shuffle of three venire nenbers.
Ni chol s does not explain why or in what respect the "shuffle" was
inproper and cites no authority indicating that it was. Hence,
nothing is presented for review Fed. R App. P. 28(a)(6);
Beaunont at 563. In any event, neither deficient performance nor

prej udi ce has been shown. N chols clains that absent the shuffle

rehabilitate and failed to specifically object to |imtations on
voir dire and exclusion of venirenmen Day and Joseph Lew s. No
expl anation, argunent, or citation of authority is given, so
nothing is presented for review

As to Lewis, counsel objected to his exclusion and to not
being allowed to attenpt to rehabilitate (as to which nothing
suggests possi bl e success), and the Court of Crimnal Appeals on
direct appeal fully reviewed Lewi s's exclusion and found it proper,
noting that "Lewis repeatedly stated that he could not follow the
| aw of parties and find a nontriggerman guilty of capital nurder,
regardl ess of the evidence" and that after sone interimconfusion,
whi ch proper explanation by the trial court cleared up, "Lews
consistently stated that he could not find guilt in any case where
the defendant did not pull the trigger." Nichols, 754 S.W2d at
196, 197. Plainly, no constitutional error is presented by this
ruling. See Wainwight v. Wtt, 105 S.Ct. 844 (1988). Mre to the
poi nt, however, there is no challenge to the underlying rulings and
it is plain there was no failure on the part of trial counsel to
preserve any claimof error in this respect.

As to Day, no conplaint was made on appeal regarding her
excl usion, and the state habeas court held that was a procedural
bar . Trial counsel "excepted" to the exclusionsQwhich was
sufficient to preserve review as to Lew sSQbut the state habeas
trial court stated that was also insufficient. However, the state
habeas court further held Day was properly excl uded. W agree.
Questioning by the state and then by the careful trial court
clearly reflected that she wunequivocally would not wunder any
ci rcunst ances, and regardl ess of the evidence, consider the death

penalty for a non-triggernan. VWai nwight v. Wtt. Nei t her
deficient performance nor prejudice is established by defense
counsel's not attenpting rehabilitation. Not hi ng suggests

rehabilitati on woul d have had any reasonabl e | i kel i hood of success.
As to Lewis and Day, Nichols has not preserved in this Court
any conplaint and in any event has not shown either deficient
performance or that but for the clainmed deficiency there is a
reasonabl e probability the outcone woul d have been different.
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alternate juror Wl ker, "who would have been reluctant to inpose

capi tal punishnent," woul d have been the twelfth juror.® However,
when the three jurors were shuffled, none of them including
Wal ker, had been voir-dired, so the record reflects no basis on
which to conclude that defense counsel should have known or
bel i eved that Wal ker woul d be favorable to the defense (or nore so
than any other of the three). Addi tionally, N chols' assertion
that, absent the shuffle, Wal ker would serve as the twelfth juror
rather than as an alternate is purely speculative and is
insufficient to establish prejudice.

(vi) N chols next contends that trial counsel was inadequate
for failing to request an "anti-parties"” instruction at the
puni shnment stage of trial. W reject this contention. At the tine
of trial, it was not clearly established Texas or federal |aw that
such an instruction, if requested, was required.® \Wile the |aw
was not so clear that a request for such a charge could be said to
be plainly futile, this does not nean that counsel was
constitutionally deficient for failing to request such a charge.

See Smth v. Collins, 977 F.2d 951, 960 (5th Cr. 1992), cert.
denied, 114 S.Ct. 97 (1993); Selvage v. Collins, 975 F.2d 131 (5th

68 Ni chol s says not hi ng about the actual twelfth juror. W also
note that at the tinme of the shuffle the state still had one
perenptory strike left.

69 See notes 21 and 22, supra, and acconpanying text. Trial
here was conpleted in February 1982. Enmund v. Florida was not
handed down until July 1982. Geen v. State was decided in 1984.
| ndeed, N chols argues that requesting an anti-parties instruction
"would have been futile at the March [sic] 1982 N chols 11
proceedi ngs. "
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Cr. 1992), cert. denied, 113 S. C. 2445 (1993); Buxton. Moreover,
a law of parties instruction was not given at sentencing, and it
appears clear that all concerned operated on the assunption that
the law of parties did not apply at sentencing. W concl ude that
under the circunstances counsel was not constitutionally deficient
for failing to request an affirmative "anti-parties" instruction at
sentencing. Further, for the reasons and authorities previously
recited in connection with the state's appeal (see Part | A supra),
we al so conclude that N chols has failed to denonstrate prejudice
fromthe failure to give an anti-parties instruction. There is no
reasonabl e probability that the giving of such an instruction would
have altered the outcone. See also, e.g., Belyeu v. Scott,
F.3d __, No. 94-50805, slip op. at 391 (5th Cr. COct. 11, 1995).
Finally, this asserted ground of ineffective assistance of counsel
was not raised bel ow

(vii) Nichols next conplains that counsel was deficient for
failing torequest a "Penry-type" instruction concerning mtigating
evidence. This contention was not raised below. Mreover, it is
whol ly without nerit. The case was tried seven years before Penry.
In any event, the state habeas court did not apply the procedural
bar to this claim but rather rejected it on the nerits. And, we
have held that federal law did not entitle N chols to such an
instruction (see part 11B, supra). Consequently, neither a
deficiency on the part of counsel nor prejudice is shown.

(viii) Conplaint is nmade in general terns that "counsel

failed to object to repeated i nproper jury argunent by the state,"
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but the argunents in question are not identified other than by a
general reference to the section of N chols' brief conplaining of
i nproper argunent, and whi ch particul ar argunents were not objected
tois not identified. No authorities are cited and no expl anati on
or nmeani ngful argunent is made in the three brief sentences dealing
wth this conplaint. It is not properly presented to us.
Moreover, it was not rai sed bel ow except as to those few i nstances
of prosecutorial argunent as to which conpl aint was nade bel ow (see
Part I1C, supra). The other instances are not properly before us.
In any event, for the reasons stated in Part 11C above, the
argunents in question, singly and collectively, were not so
i nproper and prejudicial that the failure to object to any or al
of themcan properly be characterized as constitutionally deficient
performance by counsel, or as rendering Nichols' trial as a whole
fundanentally wunfair, or as giving rise to any reasonable
probability that had objections been made the result would have
been different. Nothing in connection wth these conplaints serves
to underm ne confidence in the trial's outcone.

(ix) Lastly, Nichols makes the conclusory assertion that

trial counsel were ineffective in failing to nove for a newtria

on the grounds of their own ineffectiveness at trial. Thi s
contention is frivolous. No procedural bar has been prevented
Ni chols fromraising ineffectiveness of trial counsel. Moreover,

we have held, as did the district court and the state habeas court,
that Ni chols was not denied the effective assi stance of counsel at

trial.
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In sum we reject all N chols' clains on appeal that the
district court erred in denying him relief on his claim of
i neffective assistance of trial counsel.

E. Cunul ative Error

Ni chols' sole remaining claimon appeal is a three-sentence
argunent that the matters of which he conplains on appeal (Part
1 A-D), plus those on which the district court granted himrelief
and whi ch are the subject of the state's appeal (Part | A-C), anount
to cunul ative error under our decisions in Derden and Kirkpatrick
v. Whitley, 992 F.2d 491 (5th Cr. 1993),° and denied N chols a
fair trial. For the reasons previously noted in addressing these
contentions severally, we find no nerit in N chols' argunent.
Reviewi ng the entire record, we conclude that Ni chols has not made
out a case of cunulative error under Derden, and that the matters
conpl ained of did not, singly or in conbination, operate to deny
him a fundanentally fair trial, deprive him of due process, or
underm ne confidence in the outcone. We accordingly reject

Ni chols' contention in this respect.

Havi ng specifically addressed and rejected all of N chols'
points in his cross-appeal, we reject N chols' cross-appeal and
affirmso nmuch of the district court's judgnent as denies N chols
habeas relief.

Concl usi on

So far as it denied N chols habeas relief, the district

70 We note that Kirkpatrick is wholly inapposite to this case.
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court's judgnent is affirnmed. So far as the judgnent bel ow granted
Ni chol s habeas relief, it is reversed and the case is remanded with
instructions to enter judgnent denying relief.

AFFI RVED in part; REVERSED in part.
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